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WHEREIN 


All the C A,S$4E.S that have yet 
been printed in any of our Law Books or 
Topal and that in any wiſe relate to Points 

2 Evidence, are collected atid methodi- | | 
cally digeſted under their proper Heads: 


WITH 7 


Neceſſary TABLES to the Whole. 
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In the SAVOY: 


Printed by Eliz. Nutt, and fi. Golling, A Al. 
ſignees of Edward Sajer Eſq;) for N. Gulling at 
the Mitre and Crown in Fleet-Street. 1717. > 
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T i Sabie uy are very f 
chat are got already perfuaded 
that the Subject of the follow- 

ing Sheets is a eren of great Ule 

to all that are, ould be, concern- 
ed in the Pratice'of "the Law: My 

Lord Coke is very expreſs; for ſpeak 

wee of it in his bid aj we rig. 75 


Os „% Tof 


he fays, it is a Learni 


Wann. thet the Lp of moſt 
Cauſes 


The W ber 


2 auſes dependeth thereon ; and in- 
1 deed; if what Evidence wilt maintain 
|. 4 Declaration or Plea, what may, and 
what may not be given in Evidence 


on the General Iflug, be unknown, 
_— is it poſſible to avoid commit- 


many Errors in the proſecutinę 


ding fogarder) ps Cp Canſes? On't i 


Points of La 


bn remitted to a more ſolemn De- 
termination in the Courts of Weſt- 
Muster- Hal; 4 Collection of 
Nature does not only ſeem to be uſe- 


Wh Wl EIB; ing pepeiſ- | 
r cheſe 
Bey "Collection was made, chile 


FR 05 this N Nature . 1 
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Foy ra wy 0 PIE 
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thod is very 
9 —9ç— printed in: different Pla- 
ces nay ſome, ; rhroe Times. 


ets. & ES. - ak. is HS. as Wo Ak. _ aw a wa ca & i RR 5. y 


The Wen. 
Book bath conſtifcly givers us che 


Senſt of the Books, whetioehe made 


his Collections, in his own Words, 


which are oſtan obſcure and ſome- 


times unwarianted by the Books 


themſelves, and he a always conceals 
the Names ofcithe Reports 
Caſeware R Fs: vr aantt Autho- 
rity; and ſurely none think that Au- 


where the 


thor's Book to be ſo ; then the Me- 
confuſed, and many Ca- 


1 28 


After wharhath been faid of 5 


Book, no Doubt the Reader will ex- 


ſome Account of the Mcthod that 
th been obſerved in the enſuing 


| Sheets, which is as follows: Firſt, The 


Caſes out of the Engliſh Baoks are 
ſet down in the very Words ofi the 
_ z thoſe: out of the French are 
or Conformity-fake tranſlated ver- 
bally : It was thought convenient to 


A 3 preſerve.” 
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The: Preface, | 
preſervo che very Words of the Book, | 
firſt; bdcauſc: my Lord Bacon, ſdcak- ; 
wg:of/a — { wore of our Laws, - 
fays;; Hie Words! of 100 Azrbors) cud £8 
Book! of: dHutherity. _ Ws; y_ 8 
fofible; to; be | proftrueck zd, As 
was ſaid before, ithbting fuppoſtd | 
this; Book: might»bocof: Like: onde 
Circuit hexe a Studi of Books can | 
never be at Hand, che GES here 
primed i being in tho very Woids of 
450 C are | 
_ they: arc of the ſame Autha- 
ty as the Books themſelves, which 
— 1 of them could not 
be; chercfore a Caſe or two, which | 
vtrt abridged, are printed in che 
1 — they might be 
diſtingulſhed by the 5 who, it 
: ——— will excuſe the Poomeſs 


2 epd, Obtrutt) of the Expreſſion. 
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vrhich is obvious in the Quotations | 
aut of: e, Aebies, and ſome | 
1 3916” deter 


3. 
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q his Sake, becauſe that was thaughe 
more for his Service, than to leave 
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The Preface. 


other Reports, which:was ſuffered for 


him in Doubt, whecher the Callector, 
by mending ther :Enghſb, mad nt 
. the Scnſot Belides: why 
ſhould the Reader bd more offendel 
with: Barbariſank chert,: tan in / the 


Bols themſeltes ? When Caſes O- 


curd in our Bucks which contratlict 
one another; cr a ht Law, bath 
which happen d ſometimes, they are 
however — here, that the 1 


_ A _ own Judgment. :: 


. 


Ik b a-commtn Thing ve be 
tho ſame Caſe! n eren 
Books, ſometimes with the: Reſo- 
lution of the ſame Point, ſometimes 
without; this the Realer will find 
denoted: by S. C. l ſor the ſame Caſe; 


ft 


and u hen the ſame Point does not oc- 
cur, he will find S. C. u. S. P. which 
A 4 hell 


The Preface. 


Point. 
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I che fam 


ed which was judged to be beſt, and 
References added to the other Boots 
in which the fame Point is reſolved; 
ſo that the Reader will underſtand 
that he hath the Words of the Books 
firſt cited and the Senſe of thoſe 
that follow only in four or five Ca- 


Authorities that might be added be- 
ing extreanily numerous, ſome have 
been omitted; and. then the Quota- 
tions conclude always with an Oc. 
Nen ee, dn! „ art 7 


1 * a * f 3 
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fame Point be reſolved. in 
ſeveral Caſes; chan which nothing | 
is more ſrequent, that the Book might 
Ariſtrer ics Title, and at one View * 
ſhe wi the Reader all the Reſolutions | 
char are krtatit in our Books on Points | 
of Evidence; that Caſe is here print- 


ſes; the Point being clear, and the 


ll read the Same C 81 
” 4 . o 7 . n 
: py f . p 1 
hell read aſe; not te Same 
2 * * 0 =P : 
_ 1 w . a 9 Cs 5 . 
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| The Preface. 
mat a Collection out of almoſt a hun- 
dced Books, and about a thouked 
J Caſes ſhall be exempt from Deſects; 
all the Collector deſires is, that if no 
Title of the Law (and Collections 
have been publiſhed on almoſt all) 
has been treated with more Cars, 
or greater Exactneſs, he may eſcape 
Cenfure'; and if any has, he claims 
no Favour. ä 
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Brownlow's Reports, 1ſt, 2d Part: 
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cle 5 Reports, 
Cole 's Reports, 1ſt, 2d. Sc. Parts. | 
Sir Edward Coke's Commentary upon 
Litileton. 1 
Firſt, 2d and 3 Vol. of Croke's Re- b. 2 
ports; and Note, That is Here call. | 


$1: ed the firſt Vol. which is firſt in 
Time, and ſo of the zd, and zd. 
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Dol. Daliſen's Reports. | 
Dev. Davis's Reports. 
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Sav. Savil's Reports. 
Show. Shower's Reports. 
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C H A'P. I. Of Evidence in general. Y 
CHAP. Of Witneſſes in general. . 
"CHAP. III. Of Witneſs that ove infawiue.. || 
CH AP. IV. Of Witneſſes that ars intereſted x 
the Event of the Cauſe. 1 
CHAP. V. Of written Evidence. 5 
CH AP. VI. Of Evidence on the General Iſſue. © 
CH AP. VII. Of Evidence in Actions on the || 
3 on Promiſes. 7 
CH AP. VIII. Of Evidence in Actions on the 1 
- Caſe, for Words, malicious Inditments, &c. 3 4 
C HA P. IX. Evidence in Actions of Debt. 
C Fs P. X. Of Evidence in Actions of Te | | 
aſs. 
a A P. . Of Evidence in divers Action:. 1 
CHAP. 5 Evidence in Pleas of the © 
Crown, . p 48, | 3 
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Law Books Prin and ſold by R. Goſling. 


Fre at large in 3 Vol. fol. 
Lutwych's Reports and Entries, 2 Vol. fol. 
Modern Reports, 5 Vol. 


Sit Orlando Bridgman's Conveyances in 2 Vol. com- 


plear. 
Siderfin's Reports, two Parts compleat. 
Ventris's Reports. | 
. Dyer Reports. 
Manwood's Treatiſe of the Foreſt Laws continued 
by Mr. Nelſon. 
Nelſon's Reports of Special Cafes in Chancery. 
Laws concerning Maſters and Servants, &c. 
Lawyer's Library. 
New Book of Oaths: | 
A Catalogue of all the Writs and Proceſſes that 
iſſue out of the ſeveral Courts at Weſtminſter. 
The Clerk's Tutor improv'd, | 
The Court- Keeper | 


ties, Cities and Boroughs in England and Wales; 


ſhewing their Antiquities, Charters, Privileges, 


Lords, Government, Number of Electors, O.. 
tm 2 Vol. 


1 5 
3 
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+, Notitia Parliamentaria; or an Hiſtory of the Coun- 
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Of Bullies in gerd 


IVtpBN CRE, Cid] This Word 
in a legal Underſtanding doch not on- 
Iy Contain Matters of Record, as Let- 
DA... ets Patent; Fines, Recoveries, Enrol- 
nts, and the like; and Writings under Seal, 
harters, and Deeds, and other Writings without 
Seal, as Court-Rolls, Accompts, and tlie like; 
which are ealled Evidences; but in à larger 
Senſe it containeth alſo T:ſtimonia, the Teſtimony 
of Witneſſes, and other Proofs, to be produced and 
given to a Jury for the finding of any Iſſue joined 
bet weati the Parties; _ is call'd Evidence, ” 

eaule 


2 The Law of Evidence, 
cauſe thereby the Point in Iſſue is to be made evi- 


dent to the Jury. _Probationes._ debent eſe. evilentes, | 
(id eft) perſpicue & faciles intelligi. Co. Lit. 283 a. 


2. Per Vavaſor, Evidence is only given to the 


Jury, to inform their Conſciences of what is 
right: And if no Evidence is given, yet they ſhall | 
give a Verdict for one of the Parties. 14 H. 7. 29. 
3. No Iſſue can be joined of Matter in Law ; 
no Jury can be charged wich the Trial of Matter 


of Law barely; no Evidence ever was or gan be 


iven to a Jury of what is Law of net; no 
ED ſuch Oath can be given to, or taken by a Jury, to 
try Matter in Law, nor eatrany Attaint lie for ſuch ; 


a falſe Oath. Faugh. 143. Buſbel's Caſe. 

4. The Evidence whi 
Fact is, e £ F 
1. Being return'd of the Vicinage, whence the 
Cauſe of Action ariſeth, the Law ſuppoſeth them 
thence to have ſufficient Knowledge to try the 


: 


Matter in Iſſue, (and ſo they muſt) tho' no Evi- 
dence were given on either Side in Court; but to 


this Evidence the Judge is a Stranger. 
2. They may haveEvid 


_ poſitions ; and conſequently knows nothing. 


3. The Jury may know the Witneſſes to be ſtig - 
matized and infamous; which may be unknown 1 


to the Parties, and conſequently to the Court. 
In many Caſes the Jury are to have View ne- 


ceſſarily in many by Conſent, for their better In- 
formation; to this Evidence likewiſe the Judge is 


a Stranger. Vaugb. 147. Buſbels Caſe. 


5. Evidence 


ch the J ury | bare of f the N 


ce from their ownPer- 
ſonal Knowledge; by which they may be aſſured, 
and ſometimes are, that what is depoſed in Court 
zs abſolutely Falſe; but to this the Judge is a Stran- 
ger, and he knoweth no more of the Fact than he 

ath learned in Court, and perhaps by falſe De- 


The Law of Evidence. 3 

5. Evidence ſhall never be pleaded, becauſe it 
7 only tends to prove Matter of Fact: And for this 
KReaſon the Facts ſhall be pleaded; and if they be 
2X denyed, the Evidence ought to be given to the 
Jury, and not to the Court. 9 Coke 9. b. Dowman's 


4 | 
6. Per Cur. He who affirms the Matter in iſſue 
ought to begin to give Evidence. Lit. Rep. 36. Ano- 
= »ymas. Goldſ. 23. Heydon and Ibgrave. Dy. 247. 
= Placit. N. B. 75. | | | 
: 7. On a Scire Facias the Defendant pleaded Plene 
Adminiſtravit, and the Plaintiff replied Ats; on 
which they were ar iſſue: -And in giving Evidence 
to the Jury the Defendant began firſt. Nota, quia 
extra ordinem credo, becauſe it was in the negative. 
Dy. 80. Placit. 53. Dean and Chapter of Exeter ver- 
ſus Trewinnard. 

8. The Counſel of that Party which doth begin 
to maintain the Iſſue, whether of Plaintiff or De- 
fendant, ought to conclude. T. per pas. 220. 

9. In B. R. a privy Verdict was given for the 
Defendant, after which, and before the Jury gave 
their Verdict publickly,the Plaintiff deſired to give 
more Evidence; for, as it ſeem'd, he diſcover'd 
that the Jury found againſt him; hut the Judges 
= would not admit it, but took the Verdi ; after 
=X Juſtice Soubcote had been in the Common Pleas to 
ask the Opinion of the Judges there. Dal. 80. Ano- 
10. Spiritual Acts and Things done in a foreign 
County. may be given in Evidence co a Jury, 
7 Ed. 4. 16. 6 Co. 47. Dowdale's Caſe, &c. 

11. On Trials of Things done beyond Sea, the 
Teſtimony of a Publick Netary, there, is good 
Proof; and Ley Chief Juſtice ſaid, Such Proof as 
they will allow beyond Sea we will allow here 
2 Rol. Rep. 346. Anonymus. ; 


B 2 1a. A 


W 


dice Law of Evidence. 


of Dealing between Parties. Far. 49. Anonymae. 


— 


132. A Negative cannot be proved. 2 Inf. 662: 

13. Matters in Law are to be decided by the 
Judges, and not to be proved by Witneſſes. Id. ibid. 
2 | 


Ae (2 it; | ; | "x 
14. The Confeſſion of a Party muſt be taken 
whole, and not by Parts; as if to prove a Debt, 
it be ſworn that the Defendant confeſſed it, but 
withal he ſaid at the ſame Time that he had paid 
it, his Confeſſion ſhall be valid as to the Payment, 
as well as that he owed it. Per Hale, Chief Juſtice. 
T. per pas 209, 5 Mad. 463. Rex verſus Pain. | 

15. Per Holt, Confeſſion is the worſt Sort of | 


Evidence that is, if there be no Proof of 2 


Tranſaction or Dealing, or at leaſt a Probability 


16. If a Thing be referred to Proof, generally N 
Proof muſt be made of it to a Jury, in an Action; 


but if any other Manner of Proof is agreed on, : 


| then. it need nor. 10 E. 4-11. T. 7. R. 2. 00. 845, 


& 888. Gold verſus Death. S. C. 2 Cro. 381. S. G. 972 
Ho, 692. S. C. 1 Rol. Rep. 222, & 261. S. C. 3 Bal. | 


4, Ice | Y 
17. In Things of great Antiquicy, omnia præſu- 
munzur ſolemmiter acta. Palmer 427. Cope verſus Bed- 

18. Perſons, once in being ſhall: be intended, 


{till living, if the contrary is not proved. 2 Kal. J 
Rep, 461. Throgmorton verſus Walton. | N 
* 


an Act for the Redreſs of Incoveniencies 4 . ; 
by want of Proof of the Deceaſe of Perſons be- * 


yore Sea, or abſenting themſelves, upon whole 8 
ves Eſtates do depend, tis enacted as follows, 

_ ©Whereas divers Lords of Manors and others 
T have uſed to grant Eſtates by Copy of Court- | 
© Roll, for one, two, or more Life or Lives, ac- | 
© cording to the Cuſtom of their ſeveral: Manors ; | 


and have alſo granted Eſtates by Leaſe for ane or 


© more Life or Lives, or elſe for Years determins- | 
0 * a ble 


The Law of Evidetite. 5 
©-ble upon one or more Life or Lives; and it hath 
often happened that ſuch Perſon, or Perſons, for 
7 10 whoſe Life or Lives ſuch Eſtates have deen 
granted, have gone beyond the Seas, or fo ab- 
« ſented rhemſelves, for many Years, that the ef: 
* fors and Reverſioners cannot find out whethet 
* ſuch Perſon or Perſons be alive or dead; by Res- 
* ſory whereof ſuch Leſſors and Reverſighers have 
deen held out of Poſſeſſion of their Tenements 
* for may Years, after all the Lives upon which 
* ſuch Hſfates depend are dead, in regard thut the 
© Leſſors hd Reverſioners when they have brought 
Actions fot the Recovery of their Tenements, 
©* have beth put upon it to prove the Death of their 
© Tenants, when it is almoſt impoſſible for them to 
© diſcover the ſame. | | 

por Remedy of which Miſchief, ſo fre- 
© © queiirly happening to ſuch Leſſors or Rever- 
4 © fioners, Be it enacted by the King's moſt excel- 
© © jent Majeſty. by and with the Advice and Con- 
©ſent of the Lords Spiritual and Temporal, and 
* the Commons in this preſent Parliament aſſem- 


G 


SFr 


8 


- and by the Authority of the ſame, That if 
5 = « . Perſons, for whoſe Life or Lives 
uch Eſtates have been, or ſhall be granted, as 
2d, ( aforeſaid, ſhall remain beyond the Seas, or elſe. - 
2 where abſent themſelves in this Realm, by the 
Space of ſeven Years together, and no ſufficient 
dies BF © and evident Proof made of the Life or Lives of 
be- © ſuch Perſon or Perſons reſpectively, in any Action 
oſe © commenced for the Recovery of ſuch Tenements 
'S, by the Leſſors or Reverſioners: In every ſuch 
ers © Caſe, the Perſon or Perſons, upon whoſe Life 


© or Lives ſuch Eſtate depended, ſhall be accounted 
* as naturally dead; and in every Action brought 
Ms ; for the Recovery of the ſaid Tenements by the 
a or Leſſors or Reverſioners, their Heirs or Aſſigns, 
ina- the Judges before whom ſuch Action ſhall be 


ble B 3 brought, 


6 The Law of Evidence. 


2 brought, ſhall direct the Jury to give their Ver: | 


dict, as if the Perſon ſo remaining beyond the 


* Seas, or otherwiſe abſenting himſelf, were dead. 


© 19 Car. 2. c. 6. Sec. 1, & 2. 


20. Braf#en ſaith there is Probatio duplex, wiz. Vi- F a 


va, as by Witneſſes: Vivd voce; and Mortua, as by | 


Deeds, Writings and Inſtruments ; 


and many 


Times Juries together with other Matter are 
much induced by Preſumptions, whereof there 


be three Sotts, viz. Violent, Probable, Light and 


Temerary ; Violenta Præſumptio is many Times Ple- 
na Probatio; as if one be run thro' the Body with 
a Sword in a Houſe, whereof he inſtantly dieth, 
and a Man is ſeen to come out of that Houſe with 
a bloody Sword, and no other Man was at that 
Time within the Houſe : Præſumptio Probabilis mo- 
veth little, but Præſumptio Levis ſeuTemerayiamoveth 
not at all: So it is in the Caſe of a Charter of 
Feoffment, if all the Witneſſes to the Deed are 
dead, (as no Man can keep his Witneſſes alive, 


and Time weareth out all Men) then violent Pre- 7 


ſumption, which ſtands for a Proof, is continual i 


and quiet Poſſeſſion; for, Ex diuturnitate temporis m-. 


nia præſumuntur ſolenniter eſſe acta; alſo the Deed may 
receive Credit per Collationem Sigillorum, Scripturæ, 
Cr. & ſuper fidem Chartarum, mort um Teftibus, erit ad 


| Patriam de neceſſitate recurrendum. Co. Lit. 6. b. 


c HAP. 


* 2 


he — — 
1 HA p. M. 
& Witmeſſes in generd. 


I. Itneſs is derived of the Saxon Word pe- 
den, i. e. ſcire: Quia de quibus ſciunt teſt ari 
debent, & mne Sacramentum debet eſſe cert Scientia. 
In Lætia, Teſtu à teſtando; & teſtari eff Teftimonium 
„ berbibere. VUude Regula Jute; Plas valet unus ocu- 
aus Teſts quam auriti decem : Teſtis de Viſu præpon- 
= derat aliis. 4 Inſt. 279. | 
2. Witneſſes ate ſworn to tell the Truth, not 
uhat they believe; for they are to ſwear nothing 
but what they have heard or ſeen. Lib. Aix. An. 
©2323. Placit.. II. Vaugh. 142. Buſhel's Caſe. 
1. lofancs of the Age of Twenty are good Wit- 
neſſes. Dal. 104. Anonym. © "70 
4 A Jew being a Witneſs is ſworn upon the Old 
Teſtament. 2 Keble 314. Pl. 23. Robely verſus 
I Langſton. : 
4, F. The Lord Mobun put the Court to declare, 
ad chat a Peer produced as a Witneſs ought to be 
worn, becauſe he ſaid the Houſe of Lords had 
| ade an Order contra. 3 Keb. 631. Earl of Shaftſ- 


1 Pury verſus Lord Digby. | 
6. Quakers are not ſworn when they give Evi- 


dence, but only take a ſolemn Affirmation; and 
this is by an Act of Parliament made 1 Georg. 
= 7- Secretary Morris and Mr. Anneſley, Preſident 
P. of the Council, were both in Commiſſion for the 
Trial of the Priſoners, and ſate upon the Bench, 
and there being Occaſion to make uſe of their Te- 
ſtimony againſt Hacker, one of the Priſoners, they 
both came off from the —_— and were _— 
4 an 


2 en n 
and gave Evidence, and did not go to the Bench 
again ducing that Man's Trial; and was 
by the Court that they were good Witneſles, 4 
in Commiſſion, and might be made uſe of. Rehn | 
8. A Juror who is a itneſs muſt be alſo F 
in open Court 3, ive Evidence, if he be call'd 
for a Witneſs ; for the Court and Cbunſel are to 
hear the Eridence, as well as the Jury. T. [. per 


#221. 95; N 
che Deb of FOES 


9. At a Trial.ac Bar, 
dai that the Witneſſes to a Bond might be ex- 
| hear what the 


o that one ne 
1] to-be for. 


and the Court g it. 2 Sid, 15. Gui 
& Ux. verſus Hulie & Us.” | 
10. In ad Act ſor the Repeal of Cm Sta- 
tutes concerning Treaſon and Felonies, there is 
the following Clauſe: 
Provided always, and be ir enacted by the 
8 Authority aforeſaid. that no Perſon or Perſons, 
© after the iſt Day of. February next coming, ſhall 
©be indicted; — condemned or convicted 
© for .any Offence of. Treaſon, or for any Words 
before — to be ſpoken (that 2, 4 the 
© King # nat ſupreme Head of the Chureh) after the 
© ſaid 1 Day of February, for which the ſame O- 
fender or Speaker, nders or Speakers, ſhall 
f in any wiſe ſuffer any Pains of Death, Impriſon- 


—— 2704 the Bond be 


— 


© ment, Loſs or Pockalines of his Goods; Chattels, 
Lands or Tenements, unleſs the fame Offender 


or Speaker, Offenders or Speakers; be accus d 
c by two ſufficient and lawful Witneſſes; or ſnall 
*willingly, without Violence, confeſs the ſame. 
x Ed. 6 c. 12. Sedt. 2: 

rr. In an Act for the puniſhment of divers 
Kinds of Treaſons thers i is this Clauſe : 


Provided 


WE atcainted for any ot the Treaſons or Offences 
aforeſaid, or for any other Treaſons that now 
© bs, or hereafter ſhall be, which ſhall hereafter 
© be perpetrated, committed or done, unleſs the 
© fame offender. or Offenders be thereof accuſed 
© by two lawful Accuſers ; which ſaid Accuſers, 
© ar the Time of che Arraigment of the Party ac- 
8 © cuſed, if they be then living, ſhall be brought in 
© Perſon before the Party ſo. accuſed, and avow 
Land maintain that; that they have to ſay againſt 
c che ſaid Party to prove him guilty of the Trea- 
© ſons; or Offences contained in the Bill of In- 
 ditment laid againſt the Party arraigned, unleſs 
the ſaid Party ſhall willingly, without Violence, 
© confeſs the ſame. 5 0 6 Ed. 6. e. 11. Seb. 8. 
12. By an Act for the Puniſhment of the bring- 


FN KT F777 888. r 


ing in of che counterfeit Coins of foreign Realms, 
d\ being current within this Realm, it is enacted, 
ds That = and every Perſon” or Perſons, 
he SE © that ſhall, at any Time after the ſaid 20th 
ie © Day of Fa be accus d and impeached of 
f. any of the Offences contained and provided for 
min this Staruce ; or of any other Offences con- 
n- cerning the impairing, counterfeiting, or forge- 
s, ing of any Coin current within this Realm, ſhall 
er and may be indicted, arraigned, tryed, convict- 


We © ed or attainted, by ſuch like Evidence, and in 
© ſuch Manner and Forms, as hath been uſed and 
© accuſtom?'d within this Realm, at any Time be- 
fore the 1it Year of the Reign of our late Sove- 
"reign Lord King Edward VI. Any Stafure, Cu- 
*ſtom, Law, or Uſage, to the contrary thereof, 
in any wiſe notwithſtanding. 1 & 2. P. & M. 
© 6. FI. Sep. 3. | 


13. In 


w Che kam of Cents 
13. In an Act for the unter Abolition oſ all Me- |} 
mory of -Hoſtility, and the Papendance theteof, 
tweed England and Scoland: and for the repre. 
ing of Occaſions of Diſorders, and Diſorders inn 
Time to come, there is this Clau ee 
Be it therefore enacted by the Authorit7 
© aforeſaid, That all Offences of Conjurations, 
© Witchcraft, and Dealing with Evil and Wicked 
© Spirits, Murder, Manſlaughter; felonious Burn- 
ing of Houſes and Corn, Burglary, Robbing of 
_ © Houſes by Day, Robbery, Theft, the deteſtable' 

©, Vice of Buggery, committed with Mankind or 
"Beaſt, and Rape, heretofore done and com- 
©-mitced ſince his Majeſty's coming to the Crown' i. 
©. of England, or hereafter to be done or com- 

cn by any of his Majeſty's natural born Sub- 
ect of this Realm of Exgland, or the Dominions 
* of the ſame, within the Realm of Scotland, or 
* the Dominions thereof, and the Acceſſaries of 
and to the ſame, ſnall be from henceforth enqui- 
© red of, heard and determined before his Maje- 
* ſty's Juſtices of Aſſize, or his Commiſſioners -of Þ 
© Oyer and Terminer, or Goal-Delivery, being natu- 
© ral born Subjects within this Realm of England, 3 
© and none other, by good and lawful Men of the 
© Counties of Cumberland, Northumberland, Weſt- % 
* moreland, ot any of the ſaid Counties, at the 
Election of the ſaid Juſtices of Afize, or Com- 
© miffioners, in like Manner and Form, to all In- 
* tents and Purpoſes (the Alterations, hereafter in 
this Act expreſs'd, only excepted) as if ſuch Of- 
fences had been done and committed within the 
* {ſame Shire where they ſhall be ſo enquir'd of, 
© heard and determined, as aforeſaid. | 
At all whichTcyals,for the better Diſcovery of 
the Truth, and for the better Information of the 
© Confciences of the Jury and Juſtices, there ſhall 
be allowed unto the Party ſo arraigned, the * 
I t 


—_ _ 8 - 


The Lit of Entente: 
© fit of ſuch Witneſſes only to be examined upon 


04 = ©-Qach, that can be produced for his better clear- 
+ Ri ing and Juſtification, as hereafter in this Act are 
an * permicted and allowed. 4 Fac. c. 1. Sed. 26. 
„14. Altho' the Lord Chief Juſtice Bridgeman 
and ſome others of the Judges were of Opinion, 
- chat thoſe Words of two Witneſſes in Caſe of 


High Treaſon were repealed by the Stat. 1 & 2 
Pb. . M. c. 10. which enacts, That all Trials 
for Freaſons be according to the Courſe of Com- 
mon Law; and at Common Law one Witneſs is 
ſufficient for a Jury z*tho* Co. Pl. Cor. is N 
this Opinion, bi they all agreed, That if that 
Law! for two Witneſſes be in fofce; yet the ſame 
two Witneſſes that are to the Indictment may be 
alſo Witneſſes at the Trial; and the Law doth not 
require two to the finding the Indictment and 
two others at the Trial. Rehnge 18. c a 
. The Queſtion, Whether at this Day there 
need two Witneſſes ro convict a Man of High Trea- 
ſon hath grown only upon the Opinion of Co. Pi. 
Cor. 25, 26. where amongſt other Things he de- 
livers an Opinion, that at the Common Law two 
Witneſſes are needful in Caſes of Treaſon, and 
cites many Books in the Margin, but none of them 
warrant any ſuch Opinion; and there are many 
Things in — > wer Books, eſpecially in his 
28 Pleas of the Crown concerning Treaſons, and in 
his Juriſdiction of Courts concerning Parliaments, 
which lie under a Suſpicion, whether they re- 
ceived no Alteration, they coming out in the Time 
of that which is called the Long Parliament, in 
the Time of the deſperate Rebellion againſt King 
Charles I. but certain it is there are many Errors 
in thoſe Places; but as to the main Queſtion, it 
ſeemeth to me very plain by the expreſs Words of 
the Statute of 1 Ed. 6. 2. 12. That at the Com- 
mon Law one Witneſs was ſufficient in High 
Treaſon 


| * 


12 The Ln of: Evbidenre. 
= Treaſon 4; for the Words of the; Stature ars, No 
Wl _ © Perſon: after the 1ſt Day of Felnuary, then next 

I © enſuing; ſhould: be indiged, convicted, . for lk 
© any Offence of. Treaſon; &. unleſs ſuch Offen-. 
ders be acculet! by two ſufficient Witneſſes ; 
which proveth ſtrongly, s I think; that before 
that Time one Witneſs was ehough ; and in all 
Caſes at Common Law, Proof by one Witneſs is if 
ſufficient, and no Authority that I can ſind in any 
Book is otherwiſe ; ſo that I take the Neceſſity of 
tuo Witheſſes was induced by 1 Ed. 6. and then WW! 
the Force of that Statute is taken away by £'& 2 
P. & M.. To. which, tho it were in the general * 
a Law which expired with that Queen, being 
made for ; Preſervation: of her Perſon /; yet 
that Clauſein that Statute, That Trials for//Trea- 
ſons ſhall bs actarding to the Courſe of Common 


Il | | Law, is à perpetual Clauſe; and reſtoreth the | | 
1/0 Cotumon Law as it was before the Stat. 1 Ed. 6. 


and the Star. 10 2 P. & . e. 11. which is che 
next Chapter concerning Treaſons in counterfeit- 
ing Money, faith, That the Offenders ſhall be in- 
diced, convicted and attainted by ſuch like Evi- 
dence, and in ſuch Manner as they might have 
been before the firſt Year of the late King Ed. 
ward VI. which points expreſily to the Time when 
two Witneſſes were required; and which by this 8 
Statute appeareth not to be at the Common Law. 
Kelynge. p. 49. : 04134 Mm 
16. It was reſolv d, That if any Overt Act, tend- 
ing to the compaſling the King's Death, be laid 
- in the Indiament, that then any other Act which 
tteads to the compaſſing the King's Death, may 
be given in Evidence together with that which is 
laid in the Indictment. Kelynge 8. 
17. All the Judges agreed, That if a Conſpirator 
be examin d before a Privy-Counſellor or Juſtice of 
Peace, and upon his Examination, without Tor- 
ture, 


/ 


The Law of Evidence, 


ite, conſeſs the Treaſon ; if after at his — 
1ext Ie deny it, two Witneſſes to prove the Confeſſion 
fot Ire good Evidence againſt him that made the Con- 
fen. ion at his Examination aforeſaid ; and in that 
les; MT ale there needs no Witneſſes to prove him guil- 
fore of the Treaſon, for that Confeſſion puts it out 
1 allt che Statute, which requires two Wieneffes to 
& is WSrove the Treaſon, unleſs the Party ſhall; without 
any Torture, confeſs the ſame; and the Confeſſion 
y of here ſpoken of, is not meant a Confeflion before 
hen he Judges at his Trial, but a Confeſſion upon his 
+ » Examination : But ſuch Confeſſion fo proved, is 
Woly Evidence ageinſt the Party himſelf, who 
ade the Confeflion, but cannot be made uſe of 
as Evidence againſt others, whom, on his Exami- 
Wnation, be confeſſed to be in the Treaſon. Re- 


N 18. — | 

1 18. All the Judges agreed, That a Confeſſion up- 
; "0 dn Examination before a Privy-Counſellor, tho 

She be not a Juſtice of Peace, is a Confeflion 

Prichin the Meaning of the Statute ; and the ra- 
ner, as my Lord Bridgeman ſaid, becauſe Juftices 
Mef the Peace were not enabled to take Examina- 
ions beſore the Stat. x & 2 P. & M. c. 13. Kelynge 
| 19. 40 Hid ©; 77% 
3 g 19. To ſay Truth, we never read in any Act 
f Parliament, ancient Author, Book-Caſe, ot 
Record, that in criminal Caſes, the Party accu- 
ed ſhould not have two Witneſſes ſworn for him; 


ad therefore there is not ſo much as Scintilla Je. 

id rs againſt it. Co. 3 Af. | ; 
20. By an AR for the regulating of Trials in 

Caſes of Treaſon and Miſpriſion of Treaſon, | 

8 tis enacted, | 

That all Perſons proſecuted for High Treaſon 


tor or Mifprifion of Treaſon, ſhall be admitted to 
, of i © make = Proof that he or they can produce, by 
or- © lawful Witneſs or Witneſſes; who ſhall then be 
wre, | © upon 


9 he Law ok Evidence. 
t upon Oath for his or their juſt Defences in that 
© Behalf. 7 N. 3. C. 3. Seckh. x. ll . N vi 
21. © And it is further enacted, That from and 
d after the ſaid 25th of March, in the Year of our 
Lord 1696, no Perſon or Perſons : whatfoever 
F ſhall be indicted, tried or attainted of High 
© Treaſon, whereby any Corruption of Blood 
may, or ſhall be made, to any ſuch Offender, 
© or Offenders, or of Miſpriſion of ſuch Treaſon, 
but by and upon the Oaths and Teſtimony off 
two lauful Witneſſes, either both of them to the 
© ſame Overt Act, or one of them to one, and 
© the other of them to another Overt Act of the 
ſame Treaſon, unlefs the Party indicted and ar- 
© raigned, or tried, ſhall willingly, without Vio- 
© lence, in open Court, confeſs the ſame, or ſhall 
© ſtand mute, or refuſe to plead ; or in Caſes of 
© High Treaſon , ſhall peremptorily challenge 
© above the Number' of 35 of the Jury; any 
© Law, Statute, or Uſage to the contrary not. 
© withſtanding. 7 . 3. c. 3. Sect. 2. 
22. And be it further enacted and declared by 
© the Authority aforeſaid, That if two or more 
© diſtin& Treaſons, of divers Heads or Kinds, 
© ſhall be alledged in one Bill of Indictment, one 
© Witneſs produced to prove one of the ſaid Trea- 
© ſons, and another Witneſs produced to prore ll 
© another of the ſaid Treaſons, ſhall not be deem- 
© ed or taken to be two Witneſſes to the ſame 
5. Treaſon, within the Meaning of this Act. 
© And that all and every Perſon and Perſons ſo 

£ accuſed and indicted. for any ſuch: Treaſon, as 
© aforeſaid , ſhall have the like. Proceſs of the 
© Court where they ſhall be tried, to compel their | 
© Witneſles to appear for them àt any ſuch Trial 
© or Trials, as is uſually granted to compel Wit- 
; neſſes to appear againſt them. | Til 


"wr v7” vi a1” 


| 4 
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© Andbe ir further enacted, That no Evidence 
Ws hall be admitted or given, of any Overt Act 
that is not expreſly laid in the Indictment againſt 
any Perſon or Perſons whatſoever. 

© Provided always that this Act, nor any Thing 
therein contained, ſhall any Ways extend to any 
WF Impeachment or other Proceedings in Parlia- 
ment, in any Kind whatſoever. y 0 
provided alſo that this Act, nor any Thing 
therein contained, ſhall any Ways extend to an 
Indictment of High Treaſon, nor to any Pro- 
ceedings thereupon, for counterfeiting his Ma- 
= © jeſty's Coin, his Great Seal or Privy Seal, or 
© his. Sign Manual or Privy Signet. 7 W. 3. c. 3. 
© Set. 4, 7 8, 12, & 13. | 

23. In an Act for the Puniſhment of Acceſſa- 
W ries to Felonies and Receivers of ſtolen Goods, 
and to prevent willful burning and deſtroying of 
Ships, there is this Clauſe. | | 
= © And be it further enacted by the Autho- 
c chority aforeſaid, That from and afrer the 12th 
of February 1702, all and e very Perſon and Per- 
© ſons who ſhall be produced, or appear as Wikk- 
© neſs or Witneſſes, on the Behalf of the Priſoner, 
© upon any Trial for Treaſon or Felony, before 
he or ſhe be admitted to depoſe, or give any 
Manner of Evidence, ſhall firſt take anOath to de- 
poſe the I ruth, the whole Truth, and nothing but 
che Truth, in ſuch Manner as the Witneſſes for the 
5 9 by Law obliged to do; and if convicted 
of any wilful Perjury in ſuch Evidence, ſhall ſuffer 
all the Puniſhments, Penalties, Forfeitures and 
© Diſabilities, which by any of the Laws and Sta- 
* tutes of this Realm are, or may be, inflicted up- 
© on Perſons convicted of wilful Perjury. An. Pri- 
© no Anne Regine, Seſſ. 2. c. 9. Sect. 3. 5 
24. By an Act for the Puniſhment of ſuch 
Perſons as ſhall procure or commit any willful 
Perjury, tis provided, That 


18 The Lan of -Evidenre. | 
- © That if any Perſon or Perſons, upon whom 
© any Proceſs out of any of the Courts of Re- 
"cord within this Realm, or Wales, ' ſhall be 
© ſerved to teſtify or depoſe concerning an 
«© Cauſe or Matter, depending in any of che 
© ſame Courts; and having tendred unto him or 
© them, according to his or their Countenance 
© or Calling, ſuch reaſonable Sums of Mone7 
. © for his or their Charges, as having Regard 
to the Diſtance of the Places, are neceſſary 
© to be allowed in that Behalf, do not appear. ac- 
* cording to the Tenor of the ſaid Proceſs, ha- 
eving not a lawful or reaſonable Let or Impedi- 
ment to the contrary, that then che Party in ma- 
© king Default, to loſe and forfeir for every fuch BY 
© Offence o l. and to yeild fuch further Recom- 
© pence to the Party grieved, as by the Diſcretion Wt . 
© of the Judge of the Court, out of which the ſaid 
© Procels iſſued, ſhall be awarded, according to the 
© Lofs and Hindrance that che Party which pro- 1 
© cured the faid Proceſs ſhall ſuſtain, by Reaſon 
© of the Non. appearance of the faid Witneſs -or 
<Wicnefſes; the ſaid ſeveral Sums to be recovered 
© by the Party fo grieved, againſt the Offender 
or Offenders, by Action of Debt, Bill, Plaine or 
* Information, in any of the Queen's Majeſty's 
Courts of Record, in which no Wager of Law, 
2 Protection fhall, be allow'd. 5 Eliz. 
. 9. $063 29. 4 4 "= 
25. He who has a/Subpens may have 4 Writ of 
Privilege, to protect him going and coming. 
1 Ven. 11. Anonymuc. 2 : | 3 
- 2:26. If a Witneſs, coming to teſtify in a Cauſe in 
Mi duleſex, be arreſted in London, by one knowing the WW! 
Cauſe, he hath no Remedy but by Habeas Corpus, Bi - 
to examine and deliver him thereby; bur if there ! 
] 


be any Contempt by the Officer, & c. an Attach- 
monte may afterward be awarded againſt him; — 
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they are as well to have Privilege as the Parties. 
1 Keb. 223. Vandevelde verſus Lluellin. 

257. The Court was mioved to diſcharge one 
cCallint, that was arreſted as he was attending the 
Court to give Teſtimony, as a Witneſs is a Cauſe, 
and for an Attachment againſt the Parties that did 


ce BY arreſt him. German Juſtice abſente. Rol. Chief Ju- 
ey ſtice. Take a Superſedeat, and ler the Parties ſnew 
ard Cauſe why an Attachment ſhall not be granted 


againſt them that arreſted him Style 395. Anonym. 
28. Examination of Witneſſes cannot be by 
| Conſent of the Parties before any Judge that is 


di- not of that Court, out of which the Cauſe went 
na- to the Aﬀzes, by Twiſden and Fefter; becauſe the 
ch BS Depoſitions are not taken before him, as Judge of 


Aſſize, but as Judge of this Court: Contra by 


ion 75ndbamt But per C, Tho one Conſent to have 
aid a Letter read, yet the Jury, on Pain of Attaint, 


are not bound to find it; therefore, It was 
W agreed, That a Bill ſhould. be exhibited in 
Chancery, and anſwered, and Commiſſioners by 
W Conſent, go out thence into the Country to ex- 
amine fuch Witneſs in the Country, whereby 
the Depoſitions may come in hither judicially. 
1 Keb. 249. Fronkland verſus Sa vill. 
ys 29. Though an Affidavit was made, That the 
EW icnefſes now in Town, living in Wales, could 
ot be had at the Aſſizes; yet Hyde refuſed to 
ramine them by Conſent of Parties, as is uſed in 
. B. 1 Keb. 787. againſt Kelly, 

= 30. Nota pro Regula. Examination of Witneſles 
ey Interrogatories out of the Term; by Fofter 
Chief Juſtice, is extrajudicial and not to be al- 
lowed though the Party conſent. Contrary by 
Twiſden and Wyndham, Confenſus (if according to 
Law,) tollit errorem : And the Court may as well 
allow the Examination of Witneſſes before a 


Judge by Depoſitions, as read the Affidavit of a 
C Perſon 


18 The Taw of Evidence. 
Perſon abſent : This is no more than the Law al- 
lows. 1 Keb. 36. Blake verſus Page. 18 * 
21. The Defendant prayed, che Trial might 
be ſtayed, on Suggeſtion that his material Wit- 8 
neſſes were Mariners, and now going to Sea 
with the Fleet, and would not be ready till A4i- 
chaelmas Term next. The Court agreed to exa- 
mine Witneſſes by Conſent of Parties before the 
Chief Juſtice, the Trial being to be before him; 
and that the Plaintiff, if he will, may croſs-exa- 
mine them. 2 Keb. 13. 104 2. Catline verſus Pidgeon. 
32. The Court refuſed to examine Witneſſes, 
whether they were indicted at the Suit of the De- 
fendant for Forcible Entry, but they muſt ſhew 
the Indictment: But by Aleyne they may be asked 
at large, whether there were no Suits or Diffe- 
rences betwixt them. 1 Keb. 209. The King 
verſus Field. * ee 8 
33. Kelynge conceived it no Evidence to ſwear il 
what J. S. (not concerned, but as Witneſs in 
the Suit) ſaid, becauſe J. S. was not on his Oath i 
when he ſaid it. Sed Cur contra: That it's good 
Evidence; and on Denial in another Trial in 
Court by F. S. the Credit is left to the Jury.. 
x Keb. 754. pl. 53. Rutter verſus Hebden. —_ 
34. In an Appeal Iſſue being taken, whether 
commorant at Greenwich or Woolwich, the Appellee 
offered to prove, that he had been indicted by 
that Addition, and had pleaded to the Felony : 
But per Cur, It cannot be; for the Evidence, for 
or againſt the Parties on the Indictment, is not 
Evidence now, no more than Evidence on In- 
dictment of Treſpaſs is Evidence in an Action 
of Treſpaſs ; nor would they ſuffer the Appellee 
to give in Evidence, what was given in Evidence 
on the Indictment by one now dead; contrary 


e 


* * 


bs 


to the Opinion of Twiſden, and to the Practice in 


other Caſes: Nor would they allow the Evi- 
dence 


The Law of Evidence. T9 
WM dence given for the Party on the Indictment with- 
out Oath. 2 Sid. 234. Sampſon verſus Tothill. 

35. Sir John Fackſon was convicted on an Infor- 
nation for preventing of Evidence to be given on 
da n Indictment of Perjury againſt Fenwick and Holt, 


li- rho had been Witneſſes for Sir J. J. He arreſted 
a- Wome Witneſſes, and gave Money to others, and 
ne o they were . he was fin d 1000 Marks, 
n; onth's Impriſonment, and bound to his 


ood Behaviour for twelve Months. Hill. 1663. 


B. R. _ Pais 164. 

36. No Evidence of Simony ſhall be given, 
unleſs the Party ſuppoſed to be guilty of it be then 
Nieing, or were in his Life-time convicted of the 
id Simony at Common Law, or in ſome Eccle- 
aſtical Court. 1 V. & M. c. 16. /. 2. 

37. Teſtibas deponentibus in pari numero, dignioribus 
1 credendum. 4 Inſt. 279. 


car 38. Allegans contraria non eff audiendus, verum 
in vero continens eſt falſum nec vero nec falſo. Id. ibid. 
ath 309. Juramentum eſt indiviſibile, & non eſt admit- 
0d endum in parte verum & in parte falſum. Id. ibid. 
+ $ _ l ſuam turpitudinem, non eſt audiendus, 
TJ. d. ibid. a 


41. Fusjurandum inter alios factum nec nocere nes 
her rodieſſe debet. Id. ibid. , 
llee = 42. Facultas probationum nom «ft anguſtanda. Id. 
| by id. | 
ny : 
for _ 
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In- 
tion 
lee 


>NCC 2 C 2 C H 4 P. 
rary | 
de in 
Evi- 
2NCE | 


1 y 
20- The Law of Evidence. 
* | 4 I 
, : * * 1 * 1 3 id J "74 *+ 
* 4 , £ $# $$ &A% YT © 5» 1 


03% Male VI 1 
* i +4 "4, 


* # 


"07 Witneſſes that are infamonr. 
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I, FF the Witneſs is infamous, he ſhall not be 
I ſworn ; for Example; if he be attainted of 
a falſe Verdict, or of a Conſpiracy at the Suit of 
the King, or convicted of Perjury, or of à Pe- 
munire, ot of Forgery upon the Statute of 5 EI. 
c. 14. and not upon the Statute of 1 Hg. e. 3. 01 
convict of Felony, or has by Judgment loſt his 
Ears, og ſtood upon the Pillory or Tumbrel, or 
been fig waticus, or the like, whereby be be- 
comes infamous; for ſome Offences, quæ ſunt mi- 
nora culpe ſunt majoris infamia. If a Champion 
in a Writ of Right become Recreant or Coward, 
he thereby loſech /iberam Legem, and becomech 
infamous, and cannot be a Witnefs ; for regularlyhe 
that loſeth liberam Legem, becomes infamous, and 
can be no Witneſs: Or if the Witneſs be an Infi- 
del, or non ſana Memoriæ, or not of Diſcretion, 
or a Party intereſted, or the like. But often- 
times a Man may be challenged to be of a Jury, 
that cannot be challenged to be a Witneſs; and 
therefore, though the Witnefs be of neareſt Al- 
liance, or Kindred, or of Counſel, or Tenant | 
or Servant to either Party, (or any othet Excep- 
tion that maketh him not infamous) or do want 


Underſtanding, or Diſcretion, or a Party in In- 
tereſt, 


= >. F 21 
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— 
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_ Weereft though it be proved true, it ſhall not hin- 
— er his giving Evidence. But he ſhall be ſworn, 


Fa 


nd his Credit upon the Exceptions taken againſt 


im left to thoſe of the Jury, Who are Tryers of 
he Fact, inſomuch as ſome Books have ſaid, 
hat though the Witneſs named in the Deed be 


named à Diſſeiſor in the Writ, yet he ſhall be 
worn as a Witneſs to the Deed. A Witness 


b, 
4 
5 ( 


amongſt others named in a Deed was outlawed, 


Fand no Proceſs awarded againſt him by the Sta- 
tute, becauſe he was extra Legem, and an outlawed 
perſon cannot be an Auditor. And the Court in 
ſome Books have ſaid, That they have not ſeen 


Witnefles challenged, which is 2 to be 
nderſtood with the Limitations aboveſaid, but 


ſuch as are returned to be of a Jury, are to be 


challenged for the Cauſes aforeſaid, for Outlaw- 


3 try, and divers other Cauſes, (for which a Wit- 


W neſs cannot be challenged,) and ſuch Proceſs a- 


gainſt Witneſſes is vaniſhed. But ſeeing the Wit- 


neſſes named in a Deed ſhall be joined to the 
S Inqueſt, and ſhall in ſome Sort join alſo in the 


Verdict, (in which Caſe, if the Jury and Witneſſes 


find the Deed that is denied to be the Deed of the 
Party, the adverſe Party is barr'd of his Attaint, 
IF becauſe there is more than twelve that affirm the 
Verdict.) it is Reaſon that in that Caſe of joining 


ſuch Exception ſhall be taken againſt the Witneſs 


L againſt one of the Jury, becauſe he is in the 
Nature of a Juror. And therefore to put one 
Example, if he be outlawed in a Perſonal Action, 


he cannot be joined to the Jury, but yet that is 
no Exception againſt him, to exclude him to be 
{worn as a Witneſs to the Jury. And the Reaſon 
of all that is, For that if he with others ſhould 
join in Verdict with the Jury in Affirmance of 
the Deed, the Party ſhould be barred of his At- 


. taint, Put note, There muſt be more than one 


by. Wit- 


22 The Lawn of Evidence, 2 
Witneſs, that ſhall be joined to the Inqueſt. And 
albeit they join with the Jury and find it not his 
Deed, notwithſtanding, this joining, the Party 
ſhall have his Attaint; for it is a Maxim in Law, 
That Witneſſes cannot teſtifie a Negative but an 
Affirmative. And if one of the Witneſſes named 
in the Deed be one of the Panel, he ſhall be put 
out of the Panel, and all theſe Secrets of Law do 
notably appear in our Books. To ſhut up this 
Point it is to be known, That when a Trial is by 
Witneſſes, regularly the Affirmative oughe to be 
2 by two ar three Witneſſes, as to prove ail 

ummons of 'the Tenant, or the 2 of ai 
Juror, or the like. But when the Trial is by Ver. 
dict of twelve Men, there the Judgment is not 
given upon Witneſſes, or other kind of Evidences, 
but upon the Verdict, and upon ſuch Evidende as ih 
given = the Jury they give their Verdict. Co. 
Lit. 6 


2. Men that are ſo branded with Infamy, that 
they cannot be Jurors, cannot be Witneſſes ; yet perf 
Glyn Chief Juſtice and Newdigate Juſtice, 1657. B. R. 
Conviction of common Barratry hinders not 
from being a Witneſs, but Maynard Serjeanc, 
held ſtrongly againſt ic. T. per pais 166. 

3. At Lent Aſſizes, Suffolk 1657. St. Fobn Chief 
Jaſtice C. B. would not allow one that had been 
 whipp'd for Petty Larceny to be a Witneſs. But 
Earl Serjeant ſaid, they ought to be ſtigmatized 
that are diſabled from being Witneſſes. Id. Ibid. 

4. By Rolle Chief Juſtice, one that hath been 
burn'd in the Hand for Felony, may notwith- 
ſtanding be a Witneſs in a Cauſe ; for he's in 2 
Capacity to purchaſe Lands, and his Fault is 
purged by his Puniſhment. Style 388. Anonymus. 
5. In the Star-Chamber, Exception was taken 
to one of the Witneſſes, viz. Dr. Spicer, becauſe 
he had ſtollen Plate, and had been pardoned for 

. | it. 


* 


Che Law of Evidence, 23 
ie. But notwithſtanding the Exception, the 


Court did allow of the Teſtimony of the ſaid 
Dr. Spicer. Note, It did not appear in the Caſe 


of Fines, the principal Caſe, whether the Pardon 
by which Dr. Spicer was pardoned, were a ge- 
neral Pardon, or whether it were a Particular and 
_— Pardon. Godb. 288. Sir Henry Fines"s 

ale. | | 

6. In a Prohibition upon a ſuppoſed Modus Deci- 
mandi, Yelverton Sollicitor, moved the Court for a 
Conſultation to be granted, for that the Plaintiff in 
the Prohibition, had not ſufficiently proved his 
Suggeſtion, the ſame being only proved by 
two Perſons, which were both of them at- 
tainted of Felony, and ſo could be no good and 
ſufficient Witneſſes inthe Law. Coke Chief Juſtice, 
It appears by 11 H. 4. fo. 41 b. that if one be at- 
tainted of Felony and pardoned, he ſhall not-af- 
ter be ſworn of a Jury, for that he is not probus & 
legalis Homo, for Pena mori poteſt, culpa perennis erit; 
and therefore ſuch a one ſhall not be {worn of an 
Inqueſt : And this is a good Challenge to a Juror 
returned to ſerve, That he hath been before at- 
tainted of Felony ; and though pardoned for the 
ſame, yet he is not a fit Perſon to ſerve on a Jury, 
nor yet to be an indifferent Witneſs ; and by the 
ſame Reaſon, the Teſtimony of ſuch a one for a 
Witneſs in all Caſes, is to be rejected, and upon 
the ſame Reaſon, I will not take the Teſtimony 


d. 4 of a Recuſant convict for a Witneſs : For by the 


Statute of 3 Fac. c. J. a Popiſh Recuſant being 
convict for the ſame, is to be excommunicated, 
and fo to be taken as an excommunicated Perſon ; 
and in this principal Caſe, upon Examination it 
was found, that the two Witneſſes which proved 
the Suggeſtion for the Prohibition, had been at- 
tainted of Felony; and therefore by the Rule of 
the Court, the Prohibition was diſallowed, (the 

C 4 „ 
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Suggeſtion, being unduly proved) and a Con- 
ſultation was granted. 2 Bul. 104. Brown verſus A 


Craſbaw. 


7. Elizabeth Celier was tried at the Bar, upon 
an. Indictment. for High Treaſon. Upon Not 
Builty pleaded, there was one Petſon who came 
againſt her as a, Witneſs, who was the then Pro- 
ſecutor Thomas Dangerfield, againſt whoſe Evidence i 
the Priſoner excepted, for that he had been ſeve- 
ral Times convicted of Cheating, and had been 
{et upon the Pillory, and had been whipped, and 
was of very little Credit, and then he would have 
produced a Pardon of theſe Offences; but ſhe i 
produced a Copy of a Conviction of a Felony, il 
for which he was burnt in the Hand, which was Wl 
out of that Pardon; and alſo an Outlawry for 
another Felony, which was likewiſe out of that 
Pardon ; and ſo his Teſtimony. was ſet aſide. Wi 
And it was debated, That admit a Witneſs be con. 
victed of Felony, and afterwards pardoned, whe- 
ther he ſhall be thereby reſtored to be a good 
Witneſs?" And my Lord Chief Juſtice/Scroggs and WW 
my ſelf were of Opinion, That he could nor, be- 
cauſe the Pardon doth take away the Puniſhment i 
due to his Offence, but cannot reſtore the Per. 
fon to his Reputation; and of that Opinion was 1 
Juſtice Nichols in Caddington and Wilkins's Caſe, 
Me. 872. pl. 1213. But my Brother Jones and 
Dolben contra, and ſo afrerwards did I conceive; 
for in the Caſe of Cuddington and Wilkins, as tis 
— in Hobart, tis ſaid, That the Pardon takes 
away not only penam but reatum. Another Que- 
ſtion was ſtared, via Whether a Man convicted 
and burnt in the Hand be ſtigmatick as to his 
Teſtimony? And Jones held that he was not, 
becaule the burning in the Hand is no Part of his 
Judgment, and is by 4 H. 7. c. 13. only to notifie 
to the Judge chat he had his Clergy before, 5 Co. 
WW . ” > 4 : "oy 6 1 & S-BR.y” 7 wo 50 a, | 
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N- go. Biggin's Caſe. But 1. have examined that 
ſus aſe, and do find that no Judgment was, given 


herein, but compounded, as tis reported both 


: 
* 
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On 3 Cro. 682. and Moo. 571. pt. 78, and noſe 
lot ys, there were two Judges àgainſt two, an 
me e, ſays it was agreed, the King could not par- 
ro- 


Won the burning of the Hand in an Appeal nd 
Sao Truth it ſeems to me to be Part of the Judg- 
Went ; for the Entry is, ideo confideratum eff quod 

| | Raſt. Eee. 


en Ne Offender cauterizetur in manu ſua læva, 

nd fe . b.- C. 56. a. But upon the whole Matter it ap- 
ve Peatrs by Heſton's Caſe cited in Foxeley's Caſe, 5 Co. 
he 10 4. That the burning of che Hand is (by Vie 
iy, ue of 18 Elz. c. 6. which ſays, he ſhall be forth- 
vas wich enlarged,) in Nature of a Pardon, and the 
for riſoner is thereby cleared from the Offence, and 


Nonſequently he is a good Witneſs, and not ſtig- 
q 5 1 þ 

. raatick. Hob. 292. Seart verſus William. Raym. 
369. Rex verſus Celier. | TW 
8. The Earl of Caflemain was indicted for High 
od Treaſon, and there were only two Witneſſes 
ho offered materially to depoſe againſt him, 


and they did depoſe very poſitively, as to his 
nt Mattempting to procure ſome to kill the King; the 
er. Witneſſes were one Dr. Titus Oates, and one Tho- 
vas at Dangerfield. Upon the Evidence of Dangerfeld, 
ſe, ho had been found guilty upon ſeveral Indict- 
nd nents, one of Felony, for which he had his Clergy 
e; Md was burnt in the Hand; upon other Indict- 
is nents he had been upon the Pillory for cheating, 


4 but had obtained his Pardon under the great Seal 
for all the ſaid Offences; a Queſtion did ariſe, 


1e- 

ed whether he might be a Witneſs ?. and thereupon 
his the Priſoner did deſire to have Counſel aſſigned 
ot, him, and ig was granted; and Mr. Daniel one of 
his his Counſel urged, That Dangerfield ought not to 
fie be a Witneſs, — that he was blemiſhed, and the 
Co. WF Pardon had not reſtored him to his Teſtimony; 


and 
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and cited z/Brows!. 47. where it is ſaid, That the 
BP 2 a Man atcaint, for giving a falſe 
Verdict, yet he ſhall not be at another Time im- 


panelled upon any Jury; for though the Puniſh- 8 


ment was pardoned, yer the Guilt remains. 2 Bul. i 
154. Brown verſus Craſhaw. In a Prohibition the 
Suggeſtion was proved ny two Perſons at- 
tainted of Felony. And Co Chief Juſtice cited, 
Hill. xx. H. 9. 41. 5. pl. 7. That if a Man be at- 
tainted of Felony and pardoned, he ſhall not 
afterwards be ſworn upon a Jury, becauſe he is 
not probus & legalis homo. But the Shae willing to 
be throughly ſatisfied, ſent me to the Court of 
Common Pleas, to know their Opinions in this 
Point. And the Judges there reſolved, That the 
burning of the Hand was, quaſi, a Statute Par. 
don as to the Felony ; and as to that he was ai 
good Witneſs, and the Pardon made him a good 
Witneſs as to the other Offences: But they ſaid, 
That had he not been burnt in the Hand, the 
Pardon would not have reſtored him to his Cre- 
dit again, becauſe in his Teſtimony the People 
are concerned, and conſequently the Pardon will 
not deprive them of their Intereſt, and thereupon 
we allowed him to be a good Witneſs. And with 
the Opinion of the Judges of the Common Pleas 


as to the burning of the Hand, agree the Books 
of 5 Co. 110. a. Heſton's Caſe, and Hob. 292 & 67 


Cuddington and Wilkin's Caſe ; But Moo. 872. fays, 
Thar Juſtice Nichols was of Opinion, That if the 
Plaintiff had been convicted, the Judgment would 
have been otherwiſe. And upon the whole Evi- 
dence, the Defendant was found Not Guilty. 
Raym. 379. Dom Rex verſus the Earl of Caſtlemain. 
9. In Evidence upon an Information of Per- 
jury, it was obſerved, Thar one indicted of Per- 
jury, may be a Witneſs in the ſame Point, upon 
Trial berwixt others till conviction ; as Sir Ed- 

3 ward | 


ward PowelPs Caſe. 1 Keb. 289. Rex verſus 


ö = Dawſon. 


10. A Pardon of Felony though after the burn- 


ing of che Hand, makes one a Witneſs, not ſo of 


Perjury. 1 Ven. 349. Anonymus. 
N the Trial of a Priſoner, ke took Ex- 


9 ception againſt the Witneſs againſt him, becauſe 


he had formerly been burnt in the Hand for Fe- 
lony : But the Chief Juſtice Kelynge, and Mylde 
Recorder, being preſent, held that to be no Ex- 
ception, and in Civil Cauſes ſuch Perſons are fre- 
uently admitted for Witneſſes; and it differs 
rom cutting off Ears, ſtanding in the Pillory, or 
other ſtigmatizing, becauſe thoſe Puniſhments 
make the Perſon infamous, and ſo he is notallowed 
for a Witneſs: But burning in the Hand does not 
ſo, becauſe it cometh in the Place of Purgation 
at Common Law, which ſuppoſeth he might 
not be guilty notwithſtanding the Verdict. And 
therefore at the Common Law, he that confeſs d 
a Felony, could never be admitted to his Purga- 
tion; for there could be no Preſumption of Not 
guilty againſt his own Confeſſion. Vid. Godb. 288. 
Kehnge 38. | 
11. A Witneſs was convicted of Perjury, which 
by the Death of the Protector was kept from 
Judgment, and therefore 'twas no Exception a- 
gainſt his Teſtimony, which made the Plaintiff's 
Counſel offer it againſt his Credit after his Teſti- 
mony given. Per Cur. This Verdict being nulled, ic 
cannot now be given in Evidence either to diſable 
or diſparage his Reputation, for it is but an Infor- 
mation, and muſt be proved de novo by Witneſſes : 
But by Aleyn, Had the Verdict been deſective in 
Point of the Drawing, yet it might have been 
given in Evidence. Fitz, verſus Smallbrook. 1 Keb, 
134. Pl. 60. S. C. Ray 32. 


12. Ex- 
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n Exception was taken to a Witneſs, that he % 
was convicted of Perjury, and they offer'd a Co. 
y of a Verdict, on which there was never any Wh 

2 in Olivers Time. But the Court would 
not admit the Evidence; becauſe all is -difconti- 
nued by the Alteration in the Government. But 
*was agreed that Evidence might be given Viv. i 
Voce, to prove him perjur'd; the other Side, to 
eſtabliſh the Witneſs s Credit, produced a Pardon 
of the Perjury. But pir Cur. That will not do; for 
it cannot reſtore him to his Credit. 2 Sid. 51. 
*Wickes verſus Smullbrook. (IO EP 
13. Crosby was indicted for High Treaſon, and. 
at A Trial at Bar, Aaron Smitb was ready to give 
Evidence againſt the Priſoner; when he produ- 
ced the Record of Smith's Conviction and Judg- 
ment to ſtand in the Pillory, and he had ſtood in 
it, which his Council objected, made him infamous, 
and diſabled him to be a Witneſs. Yard, Attor- 
nmey- General. This Does not take away his Evi- 
dence ; the — — ror which > was erer | 
Was only giving Inſtructions to Stephen College, to 
be uſed by 3 Free his Trial Ua e Bu no 
Publication of them, and it was not a Cauſe that 
deſerved the Pillory. Holt Chief juſtice. The 
Cauſe is not material, if the Court had a Juril- 
diction; if he ſtood on the Pillory, and ſuffer'd 
an infamous Puniſhment, the Queſtion is, If he 
be a good Evidence? Trevor, Sollicitor- General. 
Tis not the putting in the Pillory, but the Fact 
for which he was convicted, tikes away his Evi- 
dence, as Perjury, and not a Libel only, as here. 
Holt Chief Juſtice, 'Tis the infamous Puniſhment, 
and not the Caufe. If one is convicted of Petju- 
ry, and ſtands in the Pillory for it, if he gets a 
Patent of Pardon, it does not reſtore him to his 
Liberam Legem: Here has been a general 8 


( 
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ne Pardon does not revive his old Credit, but it 
t he Wives him a newt one. If one attaiated of Trea- 
Co. Mon is pardoned, it makes him a good Witneſs, 
any Sho” be the Pardon he could 'nattbe fo; but 
uld nere a Man lies under a civil Difability, with-" 
nti- ¶ Put any Conviction, the King can't pardon that; 
But Mut where there is a Conviction for a criminal Of- 
7 Fence, the King can; tho? not to reſtore him, hut 
o give him Qredit for the future: This is the fame 
Difability as is on a Judgment on Villenage or At- 
ainder, and it's every Day's Practice to allow 
them to be Witneſſes after Pardon; the Diſabi- 
Wicy is as much a Conſequence on one as the other, 
and che general Pardon diſchargeth the Offence.” 

ill not give any Opinion now as to the firſt 

Point, whether he had been a good Evidence 
vichout a Pardon ? but I take it chat the general 
bpardon makes him 4 good one, and has taken off 
W the Diſability; for it not only takes away the 
Crime, but the Diſability too; & per Eyre, Ju- 
ſtice , he was allowed to give Evidence, but 
the Jury acquitted Cip5by. 5 Mad. 15. Rex verſus 
Crosby. 7; p31 90 Y a A 
= - ON Da and Carter being convicted for forge- 

ing a Bill under the Seal of the Bank of England, 
and having ſtood in the Pillory for it, were now 
brought up to the King's Bench, and prayed ny 
might be turned over to the Marſbalſey, becauſe 
the Sheriff of London oppreſs'd them in Newgate 5 

al. here they were detained till they paid the Fine, 
ge. and their own Affidavits were offer'd to prove 
the Oppreſſion. Chief Juſtice. (See Co. Lit. 6. b. 
& Hale's PI. Cor.) If a Man has had an infamous 
Judgment, and has ſtood in the Pillory for an Of- 
fence, which is contrary to the Faith, Credit and 
Truſt of Mankind, as Forgery is, he can't be a 
Witneſs-in any Cauſe. Hale ſaith, If he hath ſtood 
4 on 
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on the Pillory, he can't be a Witneſs ; but that is 
to be underſtood for an imfamous Judgment : Bur 
if a Man be convicted for a Libel, and has ſtood 


on the Pillory for it; yet perhaps he may be a 1 : 


Witneſs. Shower. Canning, who was convicted for 3 


a-Libel, and ſtood in the Pillory, was allowed to b. 


be a Witneſs before the Delegates, my Lord Chief 


Juſtice Treby and other Judges being there; and 


ſo: Aaron Smith was an Evidence in Crosby's Caſe. 
Chief Juſtice. Aaron Smith was pardoned, and 
we gave no Opinion to this Point; but, for m 
Part, I don't underſtand the Nature of this Of. 
fence ; it was only for giving Stephen College Notes 
how to defend himſelf on his Trial. In the Prin- 
cipal Caſe the Affidavits were not read; but the 


laſt Day of the Term, the Court order'd the She- 


riffs to return Money which they had taken from 
them, and remanded them to Newgate. 5 Mod. 74. 
The King verſus Davs & Carter. 25 
15. A Juror who is challeng'd for declaring, be- 
fore, what Verdict he will give; or for having gi 
ven Counſel to one of the Parties, may notwit 
ſtanding be ſworn as an Evidence; otherwiſe of 
him who is challenged for taking of Money, or 
the like, that goes to his Credit: and Honeſty. 
Brook's general Iſſue. 65. 49. Aff. 1. 
16. One outlawed ſhall not be called probus &- 


legalis Homo. One attainted in an Attaint ſhall | 1 | 
never be ſworn in any of the King's Courts; and 


ſhall not wage his Law in Debt. 33 H. 6. 32 & il 


. 1 
7: Qui prodit in ſcenam mercedis ergo, infamis eſt. 
oft. 279. 
N 18. It was reſolved by all the Judges, That thoſe 
Priſoners who were equally culpable with the reſt, 
may be made ule of as Witneſſes againſt their Eel- 
lows, and they are lawful Accuſers, or lawful Wit- 


neſſes 
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\efſes within the Stat. 1 Ed. 6, 12. 5 & 6 Ed. 6. c. 11. 
& 1 Mar. 1. And accordingly at the Trial of theſe 
ten, ſome of their Partners in the Treaſon were 
ade uſe of againſt the reſt; for lawful Witneſſes 
ichin choſe Statutes are ſuch as the Law allow- 
In; and the Law alloweth every one to be a 
Vitneſs who is not convicted, or made infamous 
or ſome Crime: And if it were not ſo, all Trea- 
ons would be ſafe; and it would be impoſſible for. 
dne who conſpires with never ſo many others to 


— make a Diſcovery to any Purpoſe. But the Lord 
7 hief Baron Hale ſaid, That if one of theſe cul- 
Fable Perſons be promiſed his Pardon, on Con- 
I. ition to give Evidence againſt the reſt, that dif- 
+ Ples him to be a Witneſs againſt others, becauſe 


e is bribed by ſaving his Life to be a Witneſs ; fo 
What he takes a Difference where the Promiſe of 
WPardon is to him for diſcloſing the Treaſon, and 
nere it is for giving Evidence. But ſome of the 
ther Judges did not think the Promiſe of Par- 
Non, if he gave Evidence, did diſable him; 
put they all adviſed that no ſuch Promiſe ſhould 
de made, or any Threatnings us d to them in Caſe 
Whey did not give full Evidence. Kelynge 18. 

19. In Treſpaſs againſt 4. one B. was admitted 
o give Evidence againſt him, tho by his own Con- 
eſſion he was a Joint-Treſpaſſer, and by his Oath 
Mid caſt the Damages upon his Companion : And 
o freed himſelf in a manner. Clayt. 115. Anonymus. 
20. De Crimine in Lupanari commiſſo, lupanares 

Teſtes eſſe poſſunt. 4 Inſt. 279. 
21. The Vendor, tho' Particeps Criminis, was al- 
lowed to be a Witneſs, on Information on 13 & 
14 C. 2. c. 15. T. Jon. 155. Rex verſus Beni- 
Nn. 


rr 


rr 
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23. An Action on the Caſe againſt Gary; for 
reſeving a Perfon arreſted on mean Procefs, at 
the Plaintiff's Suit: The _ reſcued appear'4 
and was ſworn as a Witneſs for the Defen dani 
not being made Party to ay Action: Which Ho, 
Chief Juſtice, bee allowed, upon t Rea. YI 
fon that he'{wore to e himſelf, if by his Eu. F- 
dence he difcharged the defend nt; but ſaid, Y 
was what he never had | een be ote, and thar if 
855 Ne gane of the Reſcous, hel W 

not bur by Pas tec " Crimini; : However, = 
he was ſworn; 4þd his Credit left with the J-. 
42 A 211. Wilfon verſus, Gary. e 
A Man attainted of Piracy is not a 800 f 
wide 87 prove another Guilty or Not guilty of 1 at 
Piracy. Pal. 15 Fac. 1 K. per. Cur?. Woodford 1 nd 
Caſe. 2 Rol. A. 696. Pl. 2, #z 
2. If a Man on his Examination accuſe ano- Me 
ther of Piracy, and after he himſelf is aczaintediiſa 
of Piracy, and after being pricked in his Conſci . w 
nce, ſends: Fas that Party he accuſed, and ac 
wiedges before Witneſſes that it was a falſe ne 
Accuſation, and by the Procurement of another en 
erſon: Vet this Confeſſion ſhall not be admit- Ne 
ed to weaken the Evidence he gave before hie. 
ttainder; becaufe twas made by him after his e 
Artainder.. Paſ. 15 Fac. 1. B. R. Woodford's Caſe P 
fer Cur præter Dodderidge, who ſeem'd to be off a 
mother Opinion. 2 Rol. A. 686. Plit 3. 43 F 
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Df Witneſſes that are intereſted in the Event of 
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be N an Action upon the Statute of Hue and Cry 
er by Tell, againſt ine Hundred of BH. thę De- 


i adant ted Not guilty, and in Evidenee; 
We Plaintiff, xo prove that he was robbed, as 
nad declared, offered to the. Jury his OW 
ach, in making 2664 His Dectaracion,” which 
re Periam Juſtices, utterly refuſed. But 
dum effirm'd; that ſueh an Oath had' been 
eepted in elis Cafe 6f one Harrington, Where the 
el MWaintiff ebuld hot have other Eviderice to prove: 


bi. Cauſe; id refpedtt of Sterecy; fo thoſe who 
-e ocezhion to trabel about their Büllheſs, will 


dt acquaint others whae Monty; or bther Things 
ty have with them in tele Journeys : And we 
dat in ſors Caufes, the Law doth-Admit the 


1is Part of che Party ig Mis own Cauſe ;/ iy in Dobt, 
mise Defendant ſhall wage his Law! Perlam; 
ſc hat's au ancient Lawgbut we will not take new 
of Meeedents-; for if ſuen Oath be accepted in this 


Faſe, by the fame ' Reaſon; in all Caſes where 
Pere is Secrecy; and mo external Proof, upon 
hich would follow great tnconvenienties:i And 
though ſuch an Oath hathi been before Secepred 
f, and allowed here, 'yet''the ſame doth not 
ove us; and we fee' no Reaſon to multiply 
ach Precedents. The Declaration is, That the 
laintiff was robb'd of 10 l. de Denariis ipſias Que 
nts; and upon the Evidence it appeareth, That 
he Plaintiff was the Receiver of the Lady — 
| D an 
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and had received the ſaid Money for the Uſe of 
the ſaid Lady; and Exception was taken to it by 


Shuttleworth, but it was not allowed; for the 
- Plaintiff is accomprable to the Lady Rich for the 
ſaid Money. And it was agreed, That if he who 
was robbed, after he hach made Hue and Cry, 
doth not further follow the Thieves, yet his Action 


doth remain. 2 Leonard. & 2. Tirrel and the Hundred 
of B's Caſe. S. C. 4 Leon. F1. S. C. Gols. 24. 


2. In an Action againſt a Hundred, brought by | 


the Maſter, being à Carrier, for a Robbery com. 
mitted on his Servant in his Abſence: Quere, 


Whether the Maſter , being Plaintiff in the 
Action, may be an Evidence to prove that he. 
deliver d the Money of which the Servant ſwear; 
he was robbed before his Servant went the Journey 
in which he was robbed ? Becauſe he may prove 
that byſamebody elſe; and no Man ſhall be a Wie 


neſs in his own Cauſe, but for the Neceſſity of the 
Thing: As it he himſelf had been robbed, altho' 
he were, Plaintiff, he would have been a good 
Evidence to prove the Robbery on himſelf, and 
of what Sum and Things; and alſo to prove that 
he gave Notice to the next Village, and raiſed 
Hue and Cry; and this becauſe no other Proof 
can be had. But the Delivery of the Mo- 


ney to the Servant before the Robbery, and 
proved 
by any other as well as himſelf; altho it was ob- 
jected, it was neither ſafe nor uſual for Men to call 


before he went his Journey, may be 


Witneſſes when they deliver Money to carry on 
a Journey, for fear of Diſcovery. And for this 
Reaſon per Cu (againſt my Opinion) twas ru- 
led, That he ought to be received as a Witneſs, and 
he was ſworn accordingly. Mich. 1650. Bennet 
verſus the Hundred of Hartford in Com Hartford. 
2 Rel. A. 685. Pl. 7. S. C. N. S. P. Style 233. 


3. Upon 


Cc 
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1 | N the Statute for Robbery againſt the Hun- 
y Ired of Oſpodfroſs, it was holden, That the Maſter 
ay well bring this Action where his Setvant was 


Nobbed. Now to prove what Money the Servant had, 


10 rich was 200 J. he was cauſed to prove he had fo 
ach Money: deliver'd him, and that he had beert 
. Wormerly truſted by his Maſter, and had well diſ- 


harged that Truſt, then he proved the Robbe 

Sy his Outcries, and that he was wounded in the 
Maulr, and other Badges of ſuch a Fact done: 
hen it was held, Thar his own Oath before a Ju- 


rice of Peace is ſufficient, within the Statute of 
he Elz. and no contradictory. Proof ſtfall bs re- 
- Weived againſt that Oath, that he knew any of the 


Robbers ; for when he hath once deny'd it upon 
Path, this is all requic'd by the Law to enable 
e Maſter to bring this Action as to that Point, 
uod nota. Clay. 35. Wincop's Caſe. | 

| 4. It hath been reſolved by the Juſtices, That 
She Wife cannot be produced as a Witneſs either 
painſt, or for her Husband, quia ſunt due Anime 
una Carrie; and it might be a Cauſe of imp}4- 


1 able Diſcord and Diſſenſion between the Husband 
ed d the Wife. 1 Inſt. 6.6. Pr 

of . The Court was moved to know, Whether the 
lo. ite of a Bankrupt cad be cxamin'd by the Com- 
nd Miſſtionors upon the Statute of Bankrupts ? And they 
'el ere of Opinion ſhe could not be examin'd ; for 
b- e Wife is not bound in Caſe of High Treaſon 
all diſcover het Husband's. Treaſon, altho' the Son 


bound to reveal it; therefore by the Common 
aw ſite ſhall not be examin'd. 1 Brownl. 47. 


nd 6. In an Indictment prolecuted by the Hus- 
1 and, for ſeducing away his Wife, and keeping 
A. 


er ſome time ii Adultery; the Wife was ad- 
itted to be a Witneſs againſt the Defendant, co- 
am Juſtice Wyndbam, 8 Aſſizes at 3 


on 2 an 


— 


ness, it was objected againſt her that ſhe ought 


ted for ſtealing Mrs. Romſey, and ſhe was allow 


* 
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and the Defendant was found guilty, T. per 
Pax. 160. | Alo 26s 53 = 
7. There was a Libel in the Spiritual Court, 
Cauſa jatitations Nee pending that Suit, the 
Woman exhibited an Indictment in this Cour 
ainſt all the Witneſſes who might prove the 
arriage, and it was for a Conſpit acy by Force 
Ce, And the Woman being produced as a Wit. 


not to he allow d to givę her Evidence, becauſe 
there was a Marriage proved in the ' Spiritual 
Court; and where the Conſequence of the Evi. 
dence will redound to the Benefit of the Wicnek, 
he is always rejected. Curig. Braum was execu 


ed to be a Witneſs in that Caſe. And in oo. 
Caſe upon the Statute of H. 7. the Woman wa 
alla w d to ba a Witneſs; and ſo ſhe was in this 
Caſe. 4 Mod. 8. Rex © Rind verſus A, 
8. Fobn. Braun was indicted upon the Statute 
3 H. 7; « 2. for the forcible taking away and 
marrying one Lucy, Rewſey, of the Age of 14 Year, 
having to her Portion 5000 J. He was; tried at 
the Bar, and the Fact appeared upon the Evi. 
dence to be thus; She was inveigled into Hide 
Park by one Mrs. P. Confederate with Brus, 
(who had prepared à Coach for that Purpoſe) 
to take the Air in the Evening, abaut the; later * 
End of May laſt; and being in the Park, the 
Goachman drove away from the reſt of the Com- 
pany, which gave Opportunity to Brown,!, who 
came to the Coach Side in a Vizard-Mask; and ad- 
dreſſing himſelf firſt co Mrs. P. ſoon perſuaded he: 
out of the Coach, and then pulls out a Maid-Ser- 
vant there attending Mrs. Remſqy,and gets himſell 
into the Coach, and there detains her until the 
UNA uw! . Coachman 
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Coachman carry'd them to his Lodgings in the 
Strand, where the next Motning he prevails upon 
ner (having firſt threatned to catry her beyond 
Nea if ſhe refuſed) to marry him; but was the 
ſame Day apprehended in the fame Houſe. It 
was at firſt doubted, Whether the Evidence of Lucy 
Nanſey was to be admitted, becauſe ſhe was his 
Wife de facto, though not de jure? But the Court 
ſcriatim deliver'd their Opinions that ſhe was to be 


gh admitted a Witneſs. Firf, For that there was 
uſe one continuing Force upon her, from the Begin- 
ua ning till the Marriage; wherefore whatſoever was 
vi. done while ſhe was under that Violence was not 
els, to be reſpected. Secondly, As ſuch Caſes are gene- 
cu-Mrally contrived, fo heinous a Crime wou'd go un- 
w-Spuniſh'd, unleſs the Teſtimony of the Woman 
od ſhou'd be receiv'd. Third : In Fullwood's Caſe, re- 


ported in 1 Cro. (which was read in the Court) 
the Woman was à Witneſs, though married as 
here; and Rainsford cited my Lord Caſtlebavens 
Caſe, where the Counteſs gave Evidence, that he 
aſſiſted the committing of a Rape upon her: But 
Hale ſaid he was not governed by that Caſe, he- 
cauſe there was a Wife de jure; the Evidence be- 


vi. ing clear to all the Points of the Statute, viz. 
de- 65 That the Taking was by Force. 24h. That 
run the Woman had Subſtance according to the Sta- 

cute. 34h, That Marriage enſued, tho' it not ap- 
iter pear'd ſhe was deflowr'd; the Jury found him 
the guilty: Whereon Judgment was given, and he 


was hanged." 1 Ven. 243. Brown's Caſe, S. C. 
3 Keb. 193. W ed Fact 


ad- 9. In an Indictment againſt the Lord Audley 
het for aſſiſting B. in the connnitting a Rape on his 
der. own Wife, *twas doubred whether the Wife may 
felt be produced as a Witneſs againſt her Husband ; 
the and it was reſolv'd by all the Judges, That in the 
nan Cafe of a common Perſon between Party and 

| D 3 Party, 
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Party, ſhe could not, according to the Opinion jn 
Coke's firſt Inſt. fol. 6. But between the King and 
the Party, upon an Indictment, ſhe may, although 


it concerns the Feme her ſelf; as ſhe may have the 
Peace a ginſt her Husband. Hut. 115. Lord Aud. y 


ley's Caſe. 


10. Mary Griggs was indicted upon the Stat | 


x Fac. 1. c. 11.. for that ſhe the 28th of Februan 


1673, was married to one Nicholas Coats, and that 


ſhe afterwards, wiz. the roth of October 1659, the 
the firſt Husband being then alive, married EA 
ward Cage, &c. Upon Not guilty pleaded, th 
_ firſt Husband was produced at the Trial as a Wit 


neſs. to prove the firſt Marriage; but the Cour 
totally refuſed to admit of his Teſtimony, and 
Lid, Thar a Wife could not be admitted to girl 


Evidence againſt her Husband, nor the Husbant 
againſt his Wife, in any Caſe, excepting Treaſon 
becauſe it might occaſion implacable Diſſenſior 
acepraing to Inst. 6. b. and they deny'd the Lon 
Audley's Caſe in Hut. 116, to be Law ; ſo the Pre 
ſecutot having no other conſiderable Witneſs, th 
Jury brought in the Priſoner Not guilty. Raym.! 

' Mary Griggs Cale. fe 
11. In an Info ation an the Statute of [ſur 


the Party to the ulurjous Contract ſhall not be aff 
mitted as an Evidence againſt the Uſurer, for i 
Effect he then would he Tefi in propria Cauſa, an 
void his own Bands and Securities, to diſcharg 
_ himſelf for the Money he had borrow'd. An 


altho' he commonly raiſes up the Informer to ei 
hibit the 1 2 he is the Par 
ty. Trin. 8. Tac. 1. Smith's Caſe; per Cur qu 
=_ Co. Lit. 6. b. 4546 355. 15 42. 
2. If A. is indicted for Pꝑrjury on 5 Elix. whic 
was committed in Evidence on an Action brough 
by B. verſus C. In this Caſe C. who proſecut 
the Indictment, and againſt whom the Verdi 
1. Re ET 1 l „ „ 1 NE 
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was given in the Action, on the Evidence given by 
A. ought not to be received as an Evidence on 
chis Indictment to prove 4. guilty of the Perjury, 
becauſe by the Statute he is to 7 20 J. he 
being the Party grieved, and the Indictment be- 
ing 4 grave Dampnun of the ſaid C. Mich. 1650. 
tat. Agreed per Cur, Bacon's Caſe. 2 Rol. Abr. 685 BL 
ar) 4. 2 Sid. Rex verſus Povey & alios. | | 
s x3. If a Man is indicted for an Aſſault and Bat- 
tery on J. S. F. S. may be admitted as an Evi- 
dence to prove him guilty ; becauſe 'tis not the 
Suit of the Party, but of the King. 2 Rol. Abr. 
685. Pl. 5. 
14. An Information was brought againſt Parra, 
for that he Faudulenter & deceptive procured one 
ne Wigmore to give a Warrant of Attorney to 
confeſs 9 To this he pleaded Not 
log guilty; and upon the Trial it was debated, Whether 
he might be admitted to give Evidence againſt 
| the Defendant ? For if he were convicted, the 
Court faid they ſhou'd ſet aſide the Judgment. 
Nevertheleſs he was ſworn, by the Opinion of 
Three Judges againſt Twiſden; this Suit being for 
the King. Upon his Trial he was found Guilty, 
and fined a Hundred Marks, and order'd to come 
with a Paper 'on his Hat expreſſing the Offence. 
=: Yn. 49. Parris Caſe. S. C. 2 Siderf. 431. S. C. 
Keb. 572. Note, Tis ſaid in Siderfin, That the 
WJudgment was ſet aſide upon Parrs's being found 
Guilty; and that he was found Guilty chiefly up- 
on the Evidence of A. Wigmore. 
15. In an Information of Forgery for Publiſhing 
a forged Deed, pretended to have been the Act 
and Deed of one Coke, knowing it to be forged ; 
upon Not guilty pleaded, it 1 to the Jury 
upon Evidence, that the ſaid Deed imported 2 
Revocation of the Will, and of a Codicil annex- 
ed to the Will of the ſaid Coke, to the Prejudice 
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of the Executors and ſundry Legatees named in 
the Will: And it was held per Cur, upon Confe- 
rence with the Judges of the Kin "g's Bench, whom 
one of the Barons was ſent to adviſe with. 9 5 
That a Truſtee, who has conveyed over his Eſtate 
in Truſt, or has aſſented thereu gun, cannot be a 
Witneſs for che King in this Ca r.can a Le. 
58 or any other Perſon bars a Loſer by the 
eed, or may receive any 5 by the Ver- 
dias being ound for the King. An this 
Dutten and Colt's Caſe was cited, bei in 
Point i in B. R. and i it is the he ſame i clog a of * 
jury: He that is injur'd by the Party, ſha ores 
er as a Wirns(s,; becauſe, if t did 
aſs for the Kiog, he wi e ly reapan 
e by it. But in C ment 
for Bester he that Was woolly ma 4 Wit. 


95 beczule he can reap, RO i 5 9 105, Ns 
in aniother's Sur. ; and; the C 


Nader But in Cale, 2 
Ufer 192 appears C ** * 7. 7 5 
rieved may have a A 10 
ud 97975 hall 0 dre = ag 
et iſnt le Diverſit t was likewile ail 
E are 1 ach 'd 9. bene eſſe before; ; Anſwer, 
upon e fe ſuch. Depoſitions cannot a. 
made uſe of in any. other Court, but the 
only where they were taken. The Reaſon * 
to be, becauſe there waz ho Iſſue joined, ſo. 2 
there ceuld be a le gal Ne and they 
wers only taken to be read in the Court, i in which 
they were taken, upon a Contempt to that parti. 
cular Court. Hardreſs 331. Wars's Caſe. 

16. Nota, By Twi[den, Juſtice, it was reſolved 
in one Long s Caſe, That upon an Information upon 
the Statute of Uſury he.who borrows the Mo- 
ney” may be a Witnef after he hath paid the Mo- 
pey, but not before. Rajm. 191. Anonymae. 
47. The 
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x7. The Defendant was indicted for Uſury, 
for taking 91. for the Uſe of 451. for a Year, 
m contre. formam Statuti. The Caſe was, The De. 
„ fendant lent the Proſecutor 45 J. upon. a Pledge 
te of Jewels, and it was agreed to pay the ſaid In- 
2 tereſt, after the Proſecutor gave his Bond for the 
e. ſame Money; and the Bond being not diſcharged, 
he the Proſecutor was produced as an Evidence, and 
er- was ſworn by Holt De bene eſſe, as he ſaid. Here 
hi: Holt Sn for Law, That where a Man is in- 
in cereſted in the Conleguence of that which he 
et · ¶ ſwears for, if it be ſo the doing of the AR, which 
be he is now Evidence to invalidate, or ſet aſide, was 
i a Means to obtain his Liberty from Impriſonment, 
an oc an Exemption from Corporal Puniſhment, be 
ſhall be a Witneſs, as in the Caſe of Dureſs, tho 
it be to be ſer, afide his own Bend; yet it be- 


er. WY ing given to obtain his Liberty, he ſhall be a Wit- 
all — alſo, where the Nature of the Thing allows 
or him no other Evidence: As if a Woman give a 
ty Note or a Bond to a Man to procure her the Love 
&, of J. S. by ſome Spell or Charm; in an Indic 
5 ment for the Cheat, tho it tend to avoid the 


Note, yet ſhe ſhall be a, Wicnefs. Note, Here it 
could not be given in Evidenca that the Defen- 
dane was a common Uſurer, becauſe he could 
not be ready to give an Anſwer to that Matter. 
Farreſhy 118. Dom Regin verſus Sewel, alias Beau s, 
At Niſi prius coram Holt in Com Midd, 

18. The Defendant was convicted by the Oath 
of che Informer, upon the Statut of 13 Car. 2. 
againſt ſtealing of Deer; and Mr. Shower moved 
that it might be quaſhed, becauſe the Informer is 


ved not to be admitted as a Witneſs, he heing to have 
don 2 Moiety of the Forfeiture, The Party to a uſu- 
0. rious Contract ſhall not be admitted as an Evi- 
Jo- dence to prove the Uſury, becauſe he is Teſ in 


propria Cauſa, and by his Oath may avoid his 
+ own 
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own Bond. Mr. Pollexfen contra. The Statute gives 


Power to convict by the Oath of a credible Wir. 
neſs, and ſuch is the Informer. Tis not a mate- 


rial Objection to ſay that the Informer ſhall not be 


a Witneſs, becauſe he hath a Moiety of the For. 
feitute; for in Caſes of the like Nature, the In- 
former is always a good Witneſs. As upon the 
Statute for ſuppreſſing of Conventicles, the Infor- 
mer is a good Witneſs, and yet he hath Part of 
the Penalty; for otherwiſe that Act would be of 
little Force: For if he who ſees the People met 
together be not a good Witneſs, no Body elſe can. 
Cur. In the Statute of Robberies a Man ſwears 
for himſelf ; becauſe there can be no other Wit- 
neſs, and therefore he is a good Witneſs. 3 Mod 
114. Fennings verſus Hankeys. 

19. It was agreed by the whole Court, That 
Witneſſes which were Defendants, and which are 
ſuppreſſed by Order of the Court, although that 
afterwards there be no Proceedings againſt them, 
yet they ſhall not be allowed of at the hearing of 
the Cauſe in that Court. And this was declared 
to be the conſtant Rule of that Court. Godb. 438. 
Huet and Overy's Caſe, in the Star-chamber. 

20. In Treſpaſs againſt many, one of the Plain- 
tiff 's Witneſſes by Miſtake was made Defendant, 
and continued fo till the joining of the Iſſue; 
and then on Motion his Name was ſtruck” out, 
that he might give Evidence. 2 Sid. 44. Ano- 
nymus. © 

21. It was moved for the Plaintiff that a Per- 
ſon nam'd in the Simyl cum, being a material Wit- 
neſs, might be ſtruck out, and it was granted. Re- 
lynge ſaid, That if nothing was prov'd againſt him 
he might be a Witneſs for the Defendant. 1 Med. 

e | 
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22. Twas held by the Court, That if one has 


Cauſe of Action againſt F. S. and brings Action 
againſt J. S. and ſeveral others, againſt whom 


he has no Cauſe of Action, by Covin to take away 
their Evidence; if ic ſhould ſo appear upon the 


Evidence, the Judges may and ought to allow 
them to be Witneſſes ; And ſo 'twas done in this 
Court in a Caſe where Dimoke and others were 


# the Defendants. Sa vil. 34. Clay. 37. Creſwick's Caſe, 


Godb. 326. Anonymus. Sty. 401. Anonymus. 

23. By Roll. C. J. If an Action of Battery by 
Original be brought againſt Two, and One comes 
in upon the Exigent, there may be a new Origi- 
nal brought againſt the other with a Simul cum, 
and thoſe who are waived may be Witneſſes in the 
Cauſe ; and this is the uſual Practice : But thoſe 
who are declared pint with a Simul cum cannot 
be Witneſſes. Style 404. Anonymus. . 

24. A Truſtee cannot be a Witneſs concerning 
the Title of the ſame. Land, becauſe the Eſtate 
in Law is in him. 7. per Paz. 224. 
2. A Truſtee may be a Witneſs againſt Ceſftu;- 
que truſt, Per Hale. Twiſd. dubit. T. per Pais. 229. 

26. A Guardian in Socage ſhall be admitted 
to be a Witneſs for the Infant, for he is accompt- 


| able. T. per Pas. 228. 


27. On a Trial at Bar, Hale ſaid an Executor 
may be a Witneſs in a Cauſe concerning the 
Eſtate, if he have not the Surpluſage given him 
by the Will: And fo I have known it adjudged. 
1 Mod. 107. Fountain verſus Coke. | 
28. In the Caſe of Brereton and. Tatam. Mich. 
1656. B. R Ghn, Ch. J. cited the Lord Chandos's 
Caſe in this Court, where one Gates an Executor 
was produced to prove the Will, as a Witneſs ; to 
which, he (as Counſel) excepted, becauſe of kis 
Executorſhip, It was anſwer'd, That he had fully 
admipiſtred; He reply'd, That aftFyards Aſſets 
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a4 Che Law of Ebiderice. 
might come to his Hands ; but the Court reſolved 
that it won'd not be preſumed to bar his Teſti. 
mony, which was allowed in the principal Caſe, 
being in Ejectment. T. per Pad. 162. 

29. In ah Action of Deceic for forging a Will, 
3 Legaree was allowed and ſworn as a Witneſs in 
the Fryal for the Forgery ; for this makes nothing 
to'the Probate of the Will, or Recovery of the 
Legacy in the Spiritual Court, nor do they take 
Notice of it. 7. per Pau. 240. | | 

308. Mr. Solicitor Finch excepted againſt the 
Teſtimony of Mrs. Humphreys, becauſe fhe was a 
Legatee of the Teſtator, the Plaintiff's Father, 
from whom the Plainriff claimed 2000 l. And the 
Defendant in cis Suit, after ſeveral Verdicts 
againft him, and Payment of her Legacy, did 
make her Defendant in a Bill in ncery, 


whereby he prayed a Rebarement of the Legacy i 


by this Accident, as Breach of Covenant, ce. 
But per Cur. There's no Cauſe for it withont col. 
lateral Security taken; fo if the Executor will 
pay a Legacy, having Notice of Debrs'; but 
if the Money were paid pendant ſuch Bill 
by the Executor, whereby to let in her Te- 
ſtimony without any Decree, ſhe is no ſuffi- 
cient Witneſs; but becauſe it was paid before, 


"they would not admit any Exception, ſo much as 
to her Credit; et juratur. 1 Reb. 65 t. Payton 


verſus Humphrey. "gf Wks 

31. Onthe Evidence at a Trial at Bar it appear'd, 
That the Husband of the Mother of the Infants, 
Legatees in the Will of Michel, took Bond of 
double the Sums, to be paid when the Plaintiff, 
Heir at Law, did enjoy the Lands in en 
againſt the Will}; which, er Cur. is tothe Teſtimony 


of the Mother, and not only to her Credit; and 
tho it were releas d, yet this being a champertuous 
u Intereſt 
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The Law of Ebene. 45 
ed Intereſt created by the Party, che Releaſe doth 
ti- not enable her to be a Witneſs, as on a Releaſe: 
ſc, N of Legacy it would; that is created by Act in Law: 
| But by Conſent ſhe was ſworn 3 Reb. 75; Tarn- 
ill, BY fb,” Leſſor of Greve, and Grat lobe. 
in 32. In a Trial at Bar, In Ejectment the De- 
ng fendant claimed under a Will, and offered to 
he prove the Publication of it by R and Exception 
ke was taken to his Evidence, becauſe he was a Le- 
| gatee, and alſo had an Annuity. given him by the 
he Will in Queſtion, which was: confeſs'd ; but to 
a enable him to be a Witneſs, an Acquittance was 
produced of the Legacy, and a Releafe of the 
he Annuity, and the Money was proved to be paid 
&s for both: To which *rwas objected; That all this 
id was done pending the Action, which Objection 
y, proved to be falſe : But per Cr. If it had been 
oy WE pending the Action, yet he ſhalt be admitted as a 
c. WE Witneſs. And it has been adjudged; That if a Re- 
5. leaſe had been ſealed in Court whilſt the Cauſe 
ill was trying, that the Releaſor ſhall: be admitted as 
ut a good Evidence. Another Exception was taken 
ill to B. becauſe he was Truſtee for Part of the Land 
e- diſpoſed of by the Will; and then he produced a 
n- WY Releaſe, by which that Truſt was releas'd to | 
te, other Truſtees. A third Exception was taken 4 
as to B. for his being in Poſſeſſion of Part of the 
on Lands in Queſtion, and ſo anſwerable for the Pro- 
fits. To which it was anſwer'd, That he was in 
d, Poſſeſſion only as a Servant to the Lord Mancbe- 
ts, er; fo he was ſworn, and proved the Will; and 
of the Jury gave a Verdict for it. 2 Sd 315. Ste- 
f, vent Verſus Gerrard. S. C. 2 Reb, 128. | 
on 33. By Roll. Ch. J. Although upon a Trial, 
ny one who is a Legatee by a Will may not be ad- 
ad micted for a Witneſs to prove that Will, yet he 
us may be examined as a Wirneſs to prove a Deed, 
( or other Thing, which hath not Relation 1 
— ill, 
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Will, in reſpe& of the Intereſt which he Elaims 
by the Will. Style, 370. Anonymus. x 
34. The Courts of Juſtice do every Day deny 
Men to be Witneſſes one for another, when all 
claim under one Title, as in the Caſe of a Modut 
Decimandi, and the like. Hob. 91. Lord William 
Howard verſus Chriftopber Bell & al. | 
35. An Action was brought by the Corpora- 
tion of the Weavers of Norwich, for a. Penalty 
againſt a Weaver, for working at his Trade in 
Harveſt-Time; contrary to an Ordinance by them 
made. And Athyns: Juſtice allowed one of the 
Corporation to be a Witneſs. tho' one Moiety of 
the Penalty was due to the Corporation. Lent Al 
ſizes 1657. T. per Paz. 162. 
26. An Action of Debt was brought, Summer 
Ares Suffolk 1669, by the Town of Ipſwich, tor 
50 l. a Fine ſet upon one choſen Common-Coun- 
cil- Man (called their prime Conſtable) for refu- 
ſing to renounce the Covenant, Cc. and the 
Town-Clerk (tho a Freeman) was allowed a 
Witneſs to prove Election, Refuſal, &. and the 
Fine ſer, which is for Neceſlity, for that none 
other are, or pug to be preſent at thoſe Acts. 
Per Rainsford, Juſtice. T per Pau 163. | 
37. Per Hale, Ch. J. Norfolk Summer Aſſizes 1668. 
A Freeman of Lym is not an allowable Witneſs 
to prove the Cuſtom of Foreign bought and Fo- 
rign ſold in that Town. Harwich verſus Twells. i 
T. per Paw. 163. | | | 
31. The Company of Sadlers brought Debt upon 
the Statute of 1 Fac. 1. c 22. & Sed. 44 againſt 
the Defendant ; for that being a Sadler, he did 
make 5oo Sadles unſufficiently and unſubſtaacially, 
Contra formam Statuti, and ſo became indebted to 
them in the Forfeiture. This Action being now 
brought for the Penalty, three of the Company 
were disfranchiſed to be legal Evidence, ny de- 
| caring 
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elaring upon a Voire dire, that they had no Aſſu- 
rance of being received again. 6 Mod. 165. The 
Warden and Company of Sadlers werſus Jones. 
39. In an Action on the Caſe for procuring a 
falſe Retorn to a Mandamus, the Defendant pro- 
duced: ſeveral . Freemen of Canterbury to prove 
the Retorn true; to which it was objected, they 
ought not to be admitted, being Freemen of Can- 
terbury; and a By-Law was produced, by which 
it was order d, that the whole Corporation ſnould 
be at the Charges of the Retorn. The Defen-. 
dant, to qualify theſe Witneſſes, produced a Re- 
leaſe he had given to the Corporation of all 
Contributions they were liable to on this Ac- 
count; and on much Debate on a Bill of Ex- 
„ cCeptions, twas agreed they were good Witneſ⸗ 
ir Wes. 2 Leævinx 36. Enfield verſus Hil. S. C. T. Fo. 
116. 
+ 40. In an Action on the Caſe againſt the Town 
de {of — * for taking Toll on Thurſday Market, 
1 it was faid, No Uxbridge Man of the pretended 
\v Corporation can be a Witneſs ; and fo by Hale 
va Chief Juſtice, it was ruled in the Cale of the 
London Hawkers : And in Smith and Hancock's Cale, 
no Freeman could be allowed to prove the Cu- 
g ſtom of the City that was of the Corporation. 
FA 3 Keb. 12. Pl. 16. Cook verſus Baker. 
0. 8 4: In Treſpaſs the Defendant juſtifies as Ser- 
| 7 vant to the Mayor, Aldermen and Commonalty 
of the City of London, Governors of the Hoſpital 
n of Bridewell, by Patent, 7 Ed. 6. The Witneſſes 
it being molt Freemen of the City, Maynard, the 
id King's Serjeant, would not conſent they ſhould 
y be worn: And per Cur.. In a Qs Warranto the 
0 could not be ſworn, becauſe each Member is li- 
able to the Fine; but this being againſt Carter, 
ny fo a Suit againſt them as another Corporation, 
le- v. Governors of the Hoſpital ; this being in 
ng 4 another 
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another Capacity, and the Action not in the 
Right, the Poſſeſſion can be recover'd againſt 
none but the Defendant. Carter, or ſuch as are of 
the Inhabitants of Brid:well, not againſt any Free- 
man or Citizen, as ſuch; by Hale Ch. J. and 
Mylde; contra, by Twiſden and Rainsford /; but to 
avoid this Queſtion, Fefferies for the City pray d 
ime till next Term, that in the mean Time 
they might before the Mayor of London in his 
- Court, or at a. Common Hall, as moſt: uſually, 
Pen temporary Disfranchiſement of choſe 
itneſſes that were Freemon, to enable them to be 
Witneſſes, which the Court granted. 3 Kb. 300, 
Lord Dorſet verlus gar.... izzi 
432. Hale Ch. J. in Hæncocl's Caſe in the Exche- 
quere in a Do Warrants againſt the City of Lon- 
, it was agreed, That none could be Witneſſes for 
che City of London againſt the Hawkers, until they 
were disfranchiſed ; for the Evidence cannot ſurren- 
der his Franchiſe by Conſem;and becauſe'cheRight 
was concerned, and every particular Member li- 
able to the Fine, he cautioned them ſo to do in 
this Caſe of Package, and ſo it was here in the 
Caſe of Water-Bailage. - 3 Keb. 295. Corporation 
of London and WITTE nnr 
43. The Mayor and Commonalty of London 
brought an Indebitatus Aſſumpſit againiſt A. B. for 
5.1. for ſo much due to them for divers Tons of 
Wine, brought from beyond the Seas to the Port 
of London, at Four Pence per Ton. Upon Nen 
aſumpſit pleaded, and Trial at Bar, divers Free- 
men of London were offered as Witneſſes for the 
Plaintiff. But the Counſel | of the other Side ex- 
cepted co. them, for that they were Parties, (the 
Commonalty of London comprehending all che Fre- 
men, and being likewiſe intereſted. On the other 
Side it was ſaid, That their Intereſt was in no Sort 
eo: be conſider d, it beipg fo very ſmalt and re- 
font mots; 
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he I mote a ſmall Legatee hath been ſworn to prove 
nit a Will. In an Indictment againſt the County, 
ol for nor repairing a Bridge, one of the County 
*- may be a Witneſs (and this Juſtice Dolben ſaid he 
nd Bi 4 known in the Caſe of Peterburgh Bridge). In 


an Action on a Robbery on Stature of Wincheſter, 


yd he Plaintiff ſhall be ſworn as Witneſs, and that 
ne for Neceflicy. But it was replied, That there 
his was no ſuch Neceſſity here, for they might have 
ly, other Witneſſes beſides Freemen (cho perhaps 
” vith Difficulty). In an Action againſt the Hun- 


Jred upon the Statute of Winton, an Hundredor 
annot be a Witneſs. Scroggs Ch. J. Dolben and 
Raymond were of Opinion that they were Wit- 
eſſes. Jones contra. And a Bill of Exceptions 
as tendred by the Counſel for the Defendant, 


or hich the Court profer d to ſeal, and to allow 
© Whrcee or fout Days Time to draw it up. But af- 
n. erwards the Plaintiff's Counſel offer'd other Wit- 
ht eſſes, and ſet by their Citizens; but the Verdict 


ent for the Defendant. 1 Ven. 351. The Caſe 
df the City of London concerning the Duty of 
/ater-Bailage. | : 

44 In an Information in the Nature of a Quo 
arranto, for taking a Half. penny a Chaldron for 
Il Sea-Coals imported into London, the Defen- 
Want preſcribes for the Duty, and Ifſue was taken 
on the Preſcription, which was tried at the Bar, 
It he Defendant produced ſeveral Witneſſes (who 
Pere Freemen of London) to prove the Preſcrip- 
on; to which it was objected, they ought not 


Dd be Witneſſes Quia in proprio Ca ſu. But by the 
* ourt; It appears the Mayor and Sheriffs have 


l the Profits of this Toll, although to the Bene- 

of the Corporation of which all Citizens and 
reemen are Members; yet having no particular 
rofits to thlemſelves, they were Iworn as Wit- 
©- eſſes; for it cannot be intended that they would 
; | E perjure 
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perjure themſelves for ſo ſmalll and remote an Ad. 
vantage. And the Jury gave a Verdict for the De- 
fendant. And Scorggs Ch. J. ſaid, That it cannot 
be a general Rule that Members of Corporations 
ſhall be admitted, or-refuſed to give Evidence in 
Actions brought by or againſt the Corporation; 
but every Caſe ſtands on it's own Circumſtances, 
that is, . whether their Intereſt is ſo great that it 
may be preſumed to make them partial or not, 
2-Lev. 241. The King and the City of Londen, 
45. In an Action on the Caſe, on Aſumpſit & in. 
debitatus, to pay Toll of one Half. penny for every 
Frail of Raiſins, and four Pence for every Ton 
of Qil, &c. for which the City preſcribed by the 
Name of Water-bailage, to be taken of all not 
Freemen, that bring ſuch Wares by Water to be 
fold, to the City; on Non aſſumpſit pleaded, and 
Trial at Bar, Maynard excepted to a Witnels for 
the City, becauſe a Freeman, ſed non allocatur ; al. 
beit he were diſallowed for this Cauſe in the Ex. 
chequer, becauſe albeit the Action he brought by 
the Mayor and Commonalty, the Benefit being 
only to the Sheriffs, the Immunity of Citizens 5 
not in Queſtion. 2 Keb. 295. Mayor and Com 
monalty of London verfus Gold. | 5 
46. At a Trial at Bar twas agreed, That if 4 
Remainder, after the Determination of an Eſtat:8 
for Life, be given by Will to the Miniſters andi 
Churchwardens of a Pariſh, for Maintenance o 
the Poor of the Pariſh for ever; any one oi 
the Pariſh may be an Evidence to prove the Will 
I Sid. 109. Townſend verſus Row. | 
47. An Information was brought againſt the 
Defendant for not repairing of a High-way, Rs 
tione tenure, between Stratford and Bow : It wa 
try'd at the Bar by an Eſſex Jury, and ſeveral Wit 
neſſes in other Pariſhes were ſworn ; none being 
admitted to give Evidence who lived in either Y 
ee 5 dhe 
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50. In an Action brought againſt a Hundred 
on the Statute of 7/inton, If a Man has Lands in 
the Hundred, but is no Inhabitant in the Hun- 
dred, but before the Action brought demiſed the 
ſame for divers Years yet to come, under an an- 
nual Rent to J. S. who inhabits in the Land: 
The Leſſor may be an Evidence in this Caſe, to 
prove any Thing for the Diſcharge of the Hun- 
dred ; becauſe by the Statute 27 Ehz, a Contri- 
bution is appointed by all the Inhabitants of the 
Hundred, and limited to all the Inhabitants in all 
the Vills, Pariſhes and Hamlets, and not gene- 
rally on the Lands or Tenements; and it is not 
reaſopable that the Leſſee, being an Inhabitant, 
ſhould be charged, and alſo the eſſor, in reſpęct 
of the Rent, who is no Inhabitant. Adjudged 


Mich, 1650. Bennet verſus the Hundred of Hartford. 
2 Ral, Abr. 685. Pl. 6. S. C. u. S. P. Sty. 233. 

5 In an Action on the Statute of Mincbeſter, 
the Iſſue was, Whether the Place where the Plain- 
tiff was robbed was within the Hundred? And it 
was reſolved, If one has Lands, but does not in; 
habit in the ſaid Hundred, but does let them; he 
may be a Witneſs : But a Man that inhahits there, 
although he pays no Taxes, ſhall be no Witneſs, 
becauſe he is compellable to watch and ward. 
I Sid. 2. Oliver verſus the Hundred of Wallington 


wool © SN F PLES 

52. Upon the Statute of Hug and Cry, At a, Trial 
at Bar, ſome Houſe-keepers appeared as Witneſles, 
that lived within the Hundred, who being exa- 
min d, ſaid they. were poor, and paid no Taxes 
or Pariſh-Duties : The Quære was, AR they 


were good Witneſſes? Twi/den, Alms People and 


:rvants are good Witneſſes, but theſe ate neither, 
en he went down from the Bench to the, Judg- 

es of the C. B. for their Opinions, and at his 
Return ſaid, Judge Wylde was confident — 
, b they 
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they ought not to be "ſworn, but Judge Thrrel 
doubted ; but afterwards was of the ſame Opi- 
nion, becauſe, when the Money was recovered 
againſt the Hundred, they might be worth ſome- 
thing. 1 Mod. Rep. 73. Anonymus. S. C. 2 Keb. 
£ 53. Becauſe many Churchwardens and Overſeers 
of the Poor, and othes Perſons intruſted to receive 
Collections for the Poor, and other publick Mo- 
nies relating to the Churches and Pariſhes where- 
unto they do belong, do often miſpend the ſaid 
Monies, and take the ſame to their own Uſe, to 
the great Prejudice of ſuch Pariſhes, and the Poor 
and other Inhabitants thereof; and becauſe that 
many Times the Judges, when Actions are 
brought againſt Churchwardens and Overſeers, 
to recover the Monies ſo miſpent, taken or miſ- 
applied by the Perſons aforeſaid, refuſe to admit 
the Parifhioners to be Witneſſes in ſuch Caſes, 
who are the only Perſons that can make Proof 
thereof: Wherefore to preſent all ſuch evil and 
deceitful Practices of Churchwardens and Over- 
ſeers, and other Perſons, it is enacted, * 
© That in all Actions to be brought in their 
© Majeſty's Courts of Record at Weſtminſter, or at 
* the Affizes, for the Recovery of any Sum or 
* Sums of Money ſo miſpent, or taken by Church- 
* wardens or Overſeers of the Poor ; the Evi- 
* dence of the Pariſhioners, or any of them, other 
than ſuch as receive Alms, or any Penſion or 
* Gift out of ſuch Collections, or publick Monies, 
* of ſuch Pariſh or Pariſhes reſpectively, whereof 
the Defendant, or Defendants, is or are Inhabi- 
* tant or Inhabitants, ſhall be taken and admit- 
* ted in all ſuch Caſes in the Courts aforeſaid, any 
* Cuſtom, Rule, Order, or Uſage to the con- 
* trary notwithſtanding, 3 & 477. & M. c. 11. 
"Y ect. 12. 
| E 3 


54 A 


74 The Law of Evidence. 
54. A Father offer'd to teſtify a Deed in Pur: 


ſuance and Affirmance of a Leaſe made: to 


his Son by himſelf, which the Court allowed; 
his Intereſt being paſs'd away. 1 Keb. 280. Fay 
yerſus Rider. Vid. Sid. 7. 

" FF. Nota, By Maynard, the King's Serjeant, in 
Chancery, betwixt Gee and Spencer (which was 
agreed by all the Bar) That jn an Action upon the 
Caſe at Common Law, or Bill N by the 
Son upon Marriage-Agreement made by the Fa. 
ther, the Father may be a Witneſs, though he 
alſo might have had the Bill or Action. 1 Keb. 335, 
Anonymus. ; ; ys D . 

56. A Man makes a Feoffment to one, and af- 
ter makes a Feoffment to another of the ſame 
Land, and in that covenants that he was ſeized 
in Fee at the Time of the laſt Feoffment : And 
after an Iſſue is taken on the firſt Feoffment, /ci- 
licet, Whether there was any ſuch Feoffment ? the 
Feoffor ſhall not be ſworn to prove there was 
none, becauſe then he would ſwear for himſellf, 
to ſave his Covenants. © Paſ. 15 Fac. 1. B. R. 
Searl verſus Searl. 2 Rol. Abr. 685. Pl. 4. 


57. In an Action for Trover and Converſion by 


flignee of the Commiſſioners of Bankrupts, both 
Parties admitted the being a Tradeſman, the Bank- 
Tupcy now, and the Petition and Tranſactions of the 
Commiſſioners; and inſiſted only on a Bill of Sale, 
which the Plaintiff ſaid was fraudulent : The De- 
fendant ſaid it was Bona fide, by Edward Mic 
the nary in 1665, April 22, to his ——— 
Sir Samuel Mico, of 189 Pipes of Wine, whetet 
12 were tender, and of Uſe only for Strongwater. 
men; and the Evidence offered, offer'd Depoſj- 
tions before the Commiſſioners of the Brankrupt 
himſelf, which, per Cur, is good enough: But 
the Defendant's Counſel oppoſing them, they 
proved, Viva voce, what the' Bankrupt ag 
1149 1 8 3 „„ 1 1 e 
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The Defendant excepred to a Witneſs, becauſe 
he was a Creditor, and may come in before a Di- 
viſion 3 but after four Months after any Dividend 
he is a good Witneſs; for no other Dividend fhall 
be intended ; but here no Diviſion being made, 
he was ſet aſide. 2 Keb. 348. Brents verſus Mi- 
co, Executor of Sir Samuel Mico. 

58. Upon Information of Perjury, Quod in 
Cur noſtra recordatur in bæc verba, they need not 
ſhew forth the Bill, but when it's only that F. S. 
Protulit hic in Cur quandam Billam ſuam, he muſt _ 
ſhew it; per Twiſd & Cur. The Defendant chal- 
lenged a Witneſs, becauſe Plaintiff in the Action, 
wherein the Agreement was ſworn for Tythes, 
Sed not allocat. Tho' the Matter were not execu- 
ted, and though they bear the Charge of the 
Suit ; but if this had been an Information Tam, 
quam, whereby the Witneſſes were to have Be- 
nefit, they were not to be allowed: But this be- 
— Common Law, they were ſufficient Wit- 
_ es. 2 Keb. 131. The King werſus Cleave- 
a 

59. In Eje&ment on extent on a Mortgage, at 
Trial at Bar, the Defendant excepted to a Wit- 
neſs for the Plaintiff, becauſe his Father, my 
Lord Gorges, paid a Debt, as Security with the 
Defendant's elder Brother, for the Defendant's 
Father ; but there being no Counterbond, and 
therefore doubtful in Equity, whether he, as 
Heir, could recover any Thing againſt the De- 
fendant, as Heir, the Court ſwore him; but if 
he were to let himſelf into a certain Intereſt, 
tho* but in Equity, the Court would ſet him 
aſide ; and the Verdict was for the Plaintiff. 2 Keb. 
345- Vincent verſus Tyrrengham. 
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60. It was proved at the Trial, that the Mo- 

ther had made a Bargain with the Leſſor of the 
Plaintiff, that in Caſe he recovered ſhe ſhould 
have a Thouſand Pound and the Thirds of the 
Eſtate; and therefore ſhe was not admitted to be 
a Witneſs. 3 Mod. 84. Hicks verſus Gore. 
61. On a Trial at Bar upon a Scire faciar, to 
avoid a Patent of the Office of Searcher, Excep- 
tion was taken to a Witneſs, that he was to be 
Deputy to the Party that would avoid the Pa- 
tent. Twi/den, If a Man promiſe another, that 
if he recover his Land, the other -ſhall have a 
Leaſe of it, he is no good Witneſs ;' ſo neither is 
this Man. But by the Opinions of the three 
other Judges he was allowed, becauſe the Suit 
here is between the King and the Patentee. 
1 Mod. 21. Owen Harning's Caſe. | 

62. On Trial at Bar concerning Boundaries of 
Land: The Parſon of the one Pariſh (the Land ly- 
ing in two Pariſhes) was refuſed, becauſe he 
might enlarge his own Pariſh ; and by Conſe- 
quence the Tythes. But one who about ſeven 
Years before had taken the Profits under the Ti- 
| tle of one of the Parties, was received as a Witneſs, 
becauſe now he might plead the Statute of Limi- 
tations. Far. 63. My Lord Mbarten verſus Sir 
John Robixſon. 

63. In Alon for Twenty Pound had and re- 
ceived to the Uſe of the Plaintiff, on Non Afſump- 
ſ# pleaded, it was tried before Fones Ch. J. at 
Niſe pri: The Caſe was, The Plaintiff and ano- 
ther were to play a Prize at fencing with di- 
vers Weapons, and the Stakes were ten Pound 
each, which were depoſited into the Hands of 
the Defendant, for the Winner to have all. The 
Plaintiff having won, brought his Action againſt 
the Defendant, who was Stake-holder. The De- 
tendant produced one Bond as a Witneſs, to pore 

the 
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the Plaintiff had not won. The Plaintiff objected 
againſt his Evidence, becauſe he had laid a Wa- 
ger with Hicks of Ten Pound that the other 
would win the Prize; to which twas anſwered 
that Hicks acknowledged the Wager to be loſt, 
and had paid it. On which the Plaintiff demurc'd, 
and all this Matter was return'd upon the Poſfea. 
George Stroud for the Plaintiff argued, (1,) That 
he who lays a Wager cannot be a Witnels for the 
Party on whoſe Side he lays. (2.) That he can- 
not be a Witnels, altho* he had confeſs'd the Wa- 

er to be loſt, and had paid it; for if this Trial 
ſouldd be againſt his Confeſſion and Payment, 
he may recover the Money ſo paid again. Jones 
Ch. J. held that ſuch a Wager ſhall not take off 
his Evidence, but ſhall only go to his Credit. 
Cæteri tres Fuſticiarii contra. It is conſtant Pra- 
ctice to reject the Evidence of ſuch Betters; but 
for as much as he hath confeſſed the Wager loſt, 
and has paid it, it ſhall be intended duly paid; 
and therefore he ought to be admitted as an Evi- 
dence. ) And Judgment was given for the Defen- 
dant, becauſe he was not. 3 Lev. 152. Reſcoms 
verſus Williams. | 

64. In order to a new Trial, Afpdavit was 
read, that one of the Witneſles had declared that 
he had got a Guinea to ſtifle the Truth. Gould. 
An Afidavit of him who had the Guinea were 
ſomething, but his Saying is nothing. A Wit. 
neſs's laying: a Wager in the Cauſe, is no Hin- 
drance to his being a Witneſs : For the other has 
an Intereſt in his Evidence, which he can't de- 
prive him of. Fares 31. George verſus Peirce 

65. An Indebitatus aſſumpſit was brought for the 
Profies of the Office of Chancellor to the Biſhop 
of r The Defendant pleaded Non aſſump- 
fit ; and this being an Iſſue directed out of 
Chancery, 'twas try*d at the Bar, The Point 2 — 
trie 
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tried was, Whether it had been an Uſage in this 
Dioceſs to grant this Office to Two, and it muſt 
be ſuch an Uſage as was before the making the 
Statute 1 Eliz. otherwiſe it will not warrant ſuch 
a Grant. The Biſhop being in Court, offer'd to 
be ſworn'to give Evidence concerning the Uſage 
in his Dioceſs, and that he had granted this Of- 
fice to one, Cc. But this was not allowed; for 
if the Plainciff hath a good Title, then the Grant 
made by the Biſhop is void; and it was compared 
to the Caſe of a Patron in an Ejectment, who is 
never permitted 'to be a Witneſs to maintain 
the Title of his Clerk. Then it was (objected, 
that ſince the Plaintiff had produced no Grant 
to two Perfons but what was 5o Years after the 
1 Eliz. that it would be a very difficult Matter 
to perſuade the Jury to take it upon their Oaths 
that the Office was granted ſo before the makin 
of the Statute. But Serjeant Pemberton anſwer d, 
That theſe Grants were only produced as Evi- 
dence that ſuch were made ; there being no Re- 
cords extant relating to this Matter before that 
Time. And Juſtice Dolben remembred Ridley's 
Caſe, concerning the Office of Regiſter of Briſtol, 
wherein my Lord Hale was of Opinion, That if 
it could be ſhewn ſuch Grants were made ſome 
Time after 1 Eliz. it would be an Evidence that 
ſuch were alſo made before the Statute. 4 Mod. 
16. Jones verſus Bean. 

66. If three ſeveral Men in a Suit in Chancery 
depofe or ſwear that J. S. made ſuch an Arbitre- 
ment, and the Party grieved bring three ſeveral 
Actions againſt them on the S- atute of 5 Eliz. for 
Perjury, they may ſeverally ſwear one for ano- 
ther, in the three ſeveral Actions. Paſ. 40 Elix. 
„ verſus Downs, adjudged, 2 Rol Abr. 695, 
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67. In Evidence to a jury at Bar, a Special Iſſue 
by Rule of Court was directed to try the Cuſtom 
of Lady Percie's Manor of Weſtwood in Cumberland, 
whether Fines on the Tenants on their Lord's 
Death, be due to the Heirs or Succeſſors of the 
Lord during his Minority. The Defendant ex- 
cepted to the Steward, That he had Fee on Ad- 
miſſion, ſed non allocatur, and he was ſworn. 
3 Keb. 90. Pl. 31. Changer verſus Atkinſon. 

68. 23 A. 12. An Exception was taken to a 
Witneſs becauſe a Couſin, & non allocatur. 2 Rol. 
A. 676. Pl. 6. Het. 137. 

69. By Conſent the Bail may be ſworn as a 
Witneſs in the ſame Cauſe. 1 Keb. 296. Pl. 131. 
Anom mus. . | 

70. Nota, By Fleming Ch. J. and the whole 
Court, in a Trial at the Bar, where Exception 
was taken againſt a Witneſs, to prove the Execu- 
tion of a Deed of Feoffment by Livery and Sei- 
ſin, where the Caſe was, A Feoitment in Fee was 
made to the Uſe of J. S. and two Witneſſes 
were ſubſcribed to prove the Livery of Seiſin; 
afterwards one of theſe Witneſſes had an Eſtate 
at Will made unto him of Part of this Land, and 
he being produced to witneſs the Execution 
of the Feoffment by Livery of Seiſin, was ex- 
cepted againſt, becauſe he was now a Party inte- 
reſted in Part of the Land, and ſo his Oath was 
to make his own Eſtate good : But notwithſtand- 
ing this Exception was diſallowed by the whole 
Court, and 'twas reſolved, That he might well be 
ſworn as a lawful Witneſs, to prove the executing 
of a Feoſſment by Livery and Seiſin, this being 
in Affirmance of the Feoffment, and accordingly 
he was ſworn and his Teſtimony received and al- 
lowed of. 1 Bulſtrode 202, Anonymus. | 
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7. In an Information on a negligent Eſcape, 
Ward who recovered, was produced as a Witneſs. 
And * Cur. He neither gains nor loſes by this 
Trial, eſpecially if the Modey' be paid. 2 Keb. 
384. The King verſus Sir Fohn Lent ball. | 

72. In Evidence to a Jury in Ejectment of 
Tithes on a Leaſe ' of the Dutcheſs of Somerſer, 
the Defendant excepted to Depoſitions, becauſe 
the Bill was in 1656. which is no Evidence 
againſt the Dean and Chapter, becauſe this is no 
Evidence for them. The Plaintiff excepted a- 
gainſt a Copyholder in Reverſion after an Eſtate- 
Tail, to prove the Boundary of the Pariſh of 
Preſhot, and he was ſet aſide for the Poſſibility, 
which makes him partial. 2 Keb. 435. —— 
verſus Hitchcock. | | 

73. In Ejectment of the Manor of Studbam, 
on an Iſſue directed out of Chancery to try the 
Namber of Acres. The Defendant excepted to a 
Witneſs that had been a Treſpaſſer, as Servant 
to my Lord Lee in the Lands in queſtion, an 
Action being depending, the Court ſer him aſide ; 
and thereupon the Plaintiff was nonſuit. 2 Keb. 
435- Tacke verſus Sibley. 26a 

74. If A. gives a Bond to B. conditioned for the 
Payment of all the Money due to B. from C. C. ſhall be 
a good Witneſs to prove how much is due to B. from 
himſelf. 1 Lut. 663. Lad verſus Garron, I 

75. A Lawyer who was of Counſel, may be 
examined upon Oath as a Witneſs to the Matter 
of Agreement, not to the validity of an Aſſu- 
rance or to Matter of Counſel. And in examin- 
ing of a Witneſs, Counſel cannot queſtion the 
whole Life of the Witneſs, as that he is a Whore- 
maſter, &. But if he hath done ſuch a notorious 
Fact, which is a juſt Exception, againſt him, 
then they may ,except againſt him, That = 
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Onbie's Caſe of Gray s- Inn; and by all the Judges 
it was agreed as before. March. 83. Anonymus. 

76. In a Trial at the Bar between Waldron 
Plaintiff and Ward Defendant, one Mr. Con a 
Counſellor at the Bar, was examined upon his 
Oath to prove the Death of Sir Tho. Cony ; where- 
upon Serjeant Maynard urged to have him 
examined on the other Part, as a Witneſs in 
ſome Matters whereof he had been.made privy, 
as of Counſel in the Cauſe. But Roll Ch. J. an- 
ſwered, He is not bound to. make anſwer to 
Things which may diſcloſe the Secrets of his 
Client's Cauſe, and thereupon he was forborn to 
be examined. Styl. 449. Waldron verſus Ward. 

77. Mr Aylett having been Counſel for the De- 
fendant, deſired to be excuſed to be fworn on the 
general Oath as Witneſs for the Plaintiff, to 
give the whole Truth in Evidence, which the 
Court after ſome Diſpute granted ; and that he 
ſhould only reveal ſuch Things, as he either 
knew before he was of Counſel, or that came to 
his Knowledge ſince by other Perſons, and the 
Particulars to which he was to be ſworn were 
particularly propoſed, viz. What he knew con- 
cerning a Will in Queſtion ? Whether he knew 
any Thing of his. own Knowledge? 1 Keb. 505. 
Pl. 68. Sparke verſus Sir Hugh Middleton. 

78. Upon a Trial at Bar, one Baker (who had 
been Sollicicor for Pickering,) was produced as a 
Witneſs concerning the Razure of a Clauſe in a 
Will, ſuppoſed to be done by Pickering. The 
Court were moved, Whether he could be exa- 
mined touching this, becauſe having been retain- 
ed his Sollicitor, he ſhould by Reaſon of that be 
obliged to keep his Secrets? But it appearing 
that B. had made this Diſcovery to him, of which 
he was now about to give Evidence, before ſuch 
Time as he had retained him; the Court were 


of 
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of Opinion that he might be ſworn ; otherwiſe; 


if he had been retained his Sollicitor before : The 


ſame Law of an Attorney or Counſel. 1 Vent. 195. 


Cuts verſus Pickering. 
79. A Clerk attending upon a Grand jury, 
ſhall not be compelled to be a Witneſs to reveal 


that which was given them in Evidence. T. per 


pais, 226. 

80. The Judge would not ſuffer a Grand Jury- 
Man to be produced as a Witneſs, to ſwear what 
was given in Evidence to them, becauſe he is 
ſworn not to reveal the Secrets of his Compa- 
panions. See if a Witneſs is queſtioned for a falſe 
Oath to the Grand Jury, how it ſhall be proved 
if ſome of the Jury be not ſworn in ſuch Caſe, 
Cl. 84. Anonymus. | 
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Of written Evidente, A 


. THE Copy of a Record maybe given in 


Evidence, becauſe Records are f- ſo 
high a Nature, and of ſuch Credit in Law Hat 
they can be proved by nothing but themſęlves: 


And no Ragure or Interlineation fhall be itend- 


ed in them. And for this Reaſon, the Copy of a 
Record being ſworn to be a true one, isallowed 
to be given in Evidence. But the ſureſt way, is 


to have it exemplified under the Great Seal, or at 
leaſt under the Seal of the Court. 10 Co. 92. 5. 


Layfeld's Caſe. 


2. In Ejectione forme, for the Rectory of Burg- 


feld in the County of Berks: Upon a Demiſe for 
Years made by Dr. Griffiths, and a Trial at Bar ; 
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the Caſe upon Evidence appeared to be, That the 
Earl of —— being a Popiſh Recuſant convict, 
had preſented the Leſſor; who thereupon was 
inſtituted and inducted into the ſaid Rectory: 
But the Record of the Conviction was burnt, as 
was ſuppoſed, amongſt other Records of the 
ſame Nature in the Inner-Temple ; wherefore, the 
Defendant offered to prove it by other Evidence 

as by. the Eſtreats thereof intothe Exchequer, an 
made accordingly by Authority of this Court 
from Time to Time, as alſo by Inquiſition found 
and returned here of Recuſants Lands. And it was 
held by Hale Ch. Baron, and the whole Court, 
That in ſuch a Caſe as this, a Record may be 
proved by Evidence, becauſe the Conviction here is 
not the direct Matter in Iſſue, but is only Induce- 
ment to it ; as if an Appropriation were in Iſſue, 
the King's Licence, if it could not be found up- 
on Record, might be proved in Evidence with- 
out ſhewing a Record of it, although it be 
the Foundation of the Appropriation. So in 
Sir Paul Pindar's Caſe, in an Action of Trover 
and Converſion for Goods, the Proof depended 
upon a Fieri facias & venditioni exponas ; and yet 
in that Caſe, becauſe the Fieri facias could not be 
found upon Record, it was admitted to be proved 
in Evidence : So in this Caſe. But then the 
Proof muſt be ſtrong and cogent, ſlight and or- 
dinary Evidence will not ſerve the Turn. Ac- 
cordingly in this Caſe, the Conviction. was ad- 
mitted to be proved in Evidence, but becauſe by: 
the Eſtreat of this Conviction into the Exche- 
uer, it appeared to have been at the ſame Aſ- 
IzZes, at which the Party was preſented as a Re- 
cuſant, which neither the Statute of 23 or 29 Elia. 
does allow of: For a Proclamation is directed to 
be made at the ſame Aſſizes or Gaol-Delivery, in 
which the Indictment ſhall be taken (if the ſame 
| "a 
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be taken at any Aſſize or Gaol-Delivery,) by 
which it ſhall be commanded, that the Body of 
ſuch Offender ſhall be rendered to the Sheriff of 
the ſame County before the next Aﬀizes, &c. 
Upon this it was held, That the Conviction was 
not ſufficiently proved, and the Jury found for 
the Plaintiff, Har. 323. Knight verſus Dauler. S. C. 


1 Keb. 7. 


3. In an Action of Trover and Converſion 
brought by an Adminiſtrator ; upon not Guilty 
pleaded, the Defendant upon the Evidence cott- 
feſſes, That he did convert the Goods to his own 
Uſe ; but farther ſaith, that the Inteſtate was in- 
debted to the King, and that 18 May, 14 Car. 
it was found by Inquiſition, that he died poſfeffed 
of the Goods in Queſtion ;' which being returned, 
a Venditioni- exponas was awarded to the Sheri 

who by Virtue thereof ſold them to the Defen- 
dant. And to prove this, the Defendant ſhewed 
the Warrant ＋ the Treaſurer, and the Office- 
Book in the Exchequer, and the Entry of the 
Inquiſition, and the Venditioni exponas in the Clerk's 
Book; to which the Plaintiff ſaith, That the 
Matter alledged is not ſufficient to prove the De- 
fendant not Guilty; and that there was no 
ſuch Writ of Venditioni exponas. And the Defen- 
dant ſaith, That the Matter is ſufficient, and 
that there was ſuch a Writ. But it was'cltarty 
agreed, That upon Evidence the Court for rea- 
ſonable*Cauſe at their Diſcretion, may permit 
any Matter to be ſhewn to prove a Record. 
Al. 18. ' Wright verſus Pindar. S. C. Sty. 22 & 34. 


4. He that takes out a Copy of Part of a Re- 
cord, muſt at leaſt take out ſo much as concerns 
the Matter in Queſtion, or elſe the Court will 


dot permit it to be read. T. per pais 166. 
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5. A Copy of a Record is not true, unleſs it be 
tranſcribed in the ſame Language, and therefore 
a Tranflation ſhall not be given in Evidence; as 
where the Record is in Latin and the Copy in 
Engliſh.. T. per pais 228. 

6. Upon View of the Parliament-Roll of the 
Stat. 2 Ed. 6. for Payment of Tithes, and com- 
paring it with the Declarations in the Cauſes be- 
tween Bowes and Broadhead, and Burraſton and 
Herbert, it was found that the Statute was rightly 
recited, notwithſtanding what had been objected, 
and the Journal-Eook of Parliament produced to 
the contrary ; and thereupon Judgment was 
given in both Caſes, and the Court ſaid, Thar 
they were to be ruled by the Parliament-Roll, 
and not by the Journal-Book. And the ſame Day, 
in the Caſe between Boyer and Tantulyar, for the 
ſame reaſon, the Court ordered the Parliament- 
Roll to be brought into Court the next Term, to 
make it appear whether an Adjournment of Par- 
liament was well recited, and would not credit 
the Journal-Book. Style 155. Anonymus. 

7. An Act of Parliament produced in Evi- 
dence for the ſelling of Delinquents Eſtates, was 
{worn to have been examined by the Parliament- 
Roll, and that it was a true Copy before it 
was admitted to be read in Evidence. Nota. 
Style 462. Thurle verſus Madiſon. 

8. The Copy of a private Act of Parliament 
may be given in Evidence; and if upon collateral 
Iſſue, it's to be proved that ſuch a one was Ju- 
ſtice of the Peace, or Baronet, &c. common Re- 
putation is ſufficient Proof, without ſhewing the 
Commiſſion or Letters Patent of the Creation. 
T. per pais 226. 

9. 1 printed Copy of an Act of Parliament is 
not to be given in Evidence, if not examined by 
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the Rolls and ſworn to be a true Copy. T. per 


arts 222. ä 
l I private Act that concerned Rocheſter- 
Bridge, though printed by Raſtal, was not allow- 
ed in Evidence, not being examined by the Re- 
cord. Otherwiſe of general Statutes, there the 
printed Statute-Book is good Evidence. T. per 
pais 232. F 

11. If a Fine be given in Evidence, with five 
Years Non. claim, & c. the Fine muſt be ſhewed 
with the Proclamations under Seal, and the Chi- 
rograph will not ſerve. T. per pais 209. | 

12. In Ejetment for Lands in — ol ire in 
Wales; upon not Guilty pleaded and a Trial there, 
the Ddfendants gave in Evidence a Recovery in 
a Writ of quod ei deforceat, which is their Writ of 
Right at the Great Seſſions there; and produced 
an Exemplification of the Record, under the 
Seal of the Great Seflions, but not the Record it 
ſelf, and the Plaintiff demurred to the Evidence ; 
and the Queſtion now was, Whether the Exem- 
plification maintained the Iſſue for the Defen- 
dants or not? Trevor per Quer, That it is no 
Evidence, he ſaid, That Lieger-Books and ſuch 
3 Books, cannot be exemplified but when 
offered in Evidence, muſt be themſelves pro- 
duced : But yet, that Exemplifications of Pope's 
Bulls under the Biſhop's Seal, had been admitted 
in Evidence in Sir Tho. Read's Caſe. Hill. 22. Fac. 
B. R. But the Common Law took no Notice of 
Exemplifications, till the Statutes of 4 & 4 Ed. 6. 
& 23 Eliz c. 3. which Statutes concern Letters 
Patent only, as was reſolved in Page's Caſe. 5 Rep. 
and in 5 R. 2. Parl. Roll. num. 85. there is an 
Anſwer in Parliament, That the Law admits of 
no Exemplification of Proceſs or Pleadings. Ob- 
jection, By the Act of 34 H. 8. concerning Wales, 


and the Government thereof, it is enacted, That 
Exem - 
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Exemplifications of Records ſhall be allowed. 
Reſp. There are but two Repertories of Records 
in Wales, the one in North-Wales, the other in 
Soutb-WWales ; and this Statute extends to the Welch- 
men only; as appears Plow. Com. Obj. 27 Elix. c. 9. 
Reſp. That Act extends only to Fines and Com- 
mon Recoveries. And the Court here cannot 
take Notice of the Exemplification of a Record 
there, where the Juriſdiction is limited; as ap- 
pears Cro. Car, 34- upon a Record removed hi- 
ther. And Hill. 7 Car. B. R. in Price's Caſe, the 
Judge cited Authority, That if the Record of a 
Judgment there were removed hither, an Action 
of Debt would not lie upon it; nor was any ſuch 
Evidence ever offered ſince, 34 H. 8. And a 
Law diſuſed is as it were become null. Vid Lit- 
tleton upon the Statute of Merton concernin 

Diſparagement, Hob. Rep. 78. St. Fohn's Caſe, 
6 Rep. Gateways Caſe, and 37 Ed. 3. Rot. Parl. 
Num, 10. The Barons and Serjeants at Law 
were yearly to make Enquiry what Laws were 
uſed, and what not : Alſo the Exemplification is 
only of the Inrolment of the Record, and not of 
the Recordit ſelf, 268 3. Eliz. Dyer 187, 275. Bro. 
Record. 49. Co. Inſt. 225. and Dyer 369. Scire facias 
does not lie upon the Tenor of a Record. And 
by 15 Af. 16. a Record in Wales cannot be 
vouched here; and in a Caſe tried at Lent-Aſ- 
ſizes 1656. ſuch an Exemplification was not ad- 
mitted for Evidence upon Ifſue of aul tiel Record 
in Ejectment, and ſo concluded pro Quer. But it 
was ſaid on the other Side, That here the Iſſue is 
not upon nul tiel Record, but the general Iſſue; 
and the Exemplification comes in upon Evidence 
only to the Jury, and may be ſufficient ground 
for them to find for the Defendant. Et adjourna- 
tur. At another Day Atkyns argued for the Defen- 
dant ; he cited Newy'sand Scholaſtica's Caſe. Phow. 
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Com. 411. where the Chirograph of a Fine was 
given in Evidence to the Jury, upon a General 
Iſſue in Aſſize, Dyer 239. b. The Jury find a pri- 
vate A& of Parliament, Dyer 167. Conſtat of a 
Patent. 5 Rep. Pages Caſe, Bro. monſtrance de 
faits 68. The Difference is betwixt a Plea of 


a Record, and Evidence upon a General Iflue in 
Whitebead's Caſe temp. of Wylde Ch. Baron. The 


Court held an Exemplification of a Recovery, 


under the Seal of the Mayor of Briſtol, to be 
good Evidence to a Jury ; and the Statute of 
27 Elix. ſeems direct in the Point. Vid. 3o H. 6. 
4. Dyer 233. Bro. Records 65. Upon a Debate 
in Michaelmas Term after, it was agreed, That a 
ſworn Copy of a Record in Wales, might be 
given in Evidence; but it's ſaid, That an Exem- 
plification could not, becauſe the Court here 
ought not to take Notice of any ſuch inferiour 
Seal ; but if it were exemplified under the Great 
Seal, then it would be Evidence and Proof, al- 
though the Record it ſelf were loſt ; but whilſt 
the Record it ſelf is in being, no Exemplifi- 
cation under any other Seal ſhall be admitted, 
But it was ſaid on the other Side, That it was 
held by the Judges at Serjeants-Inn, upon a De- 
murrer to Evidence in 7/hitehead's Caſe, That an 
Exemplification under the Seal of the Mayor of 
Briſtol, of a Recovery there, ſhould be given in 
Evidence, though the Record it ſelf could not be 
found. And ſo it was at the next Aſſizes; and 
per Cur. Trials in the next adjoining County to 
Wales, are not by any Statute-Law, but by Pre- 
ſcription; and they are tantamount to Trials 
within Wales, where it is admitted that ſuch Evi- 
dence is good, being within the ſame Juriſdi- 
ction; & adjournatur. At another Day Baldwin 
argued for the Plaintiff, That it is no Evidence, 
becauſe the Effect of the Record only is wy 

whereas 
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whereas the Record it ſelf ought to be ſet forth 


in bæc verba. 3 H. 6. 4. Mich. 21 Car. B. R. Rot. 
440. Wright verſus Sir Paul Pindar, in Evidence 
to a Jury, to prove a diem clauſit.extremum out of 
the Exchequer, the Record it ſelf could not be 
found, but a Warrant for it, and an Entry of it 
in the Docket-Book was proved; and upon a 
Demurrer it was adjudged to be no Evidence, be- 
cauſe a Record cannot be proved but by itſelf 
vid. Raſt. Entries 318. 1&2 P. & MA. Rot. 13.B.R. 
Fobn verſus Langley: The Recital of a Leaſe 
without ſhewing it, ruled to be no Evidence up- 
on a Demurrer. Vid. Bro. Record. 74. N. B. 144. 
28 A. 14. 9 H. 7. 9. Dyer 227. Plow. Com. 232. 


Dyer 236. No Exemplification is Evidence but in 


the ſame Court to prove a Record upon nul tie! 
Record pleaded, but it muſt be under the Great 
Seal. Vid. Bro. Records 65. Co. 1 Inft. 128. 12 Ed.gq. 
16, and the Statute of 27 Eliz. c. Fl extends to 
Common Recoveries only. It muſt be given in 
Evidence by the late Act, in like manner as if 
it were to be pleaded, and that muſt be under 
the Great Seal; and fo concluded pro Quer. Har- 
dreſs 118. Olive verſus Gwin., And Note, This 
Caſe is reported in 1 Sid. 145. and by this Book 
it appears, that Judgment was given for the 
Defendant. + 182 

13. In Evidence to a Jury at the Bar, Thoſe of 
Counſel with the Plaintiff produced a Common 
Recovery, which had docked the Intail ; where- 
upon the Counſel on the other Side, preſſed them 
to prove who was Tenant to the Precipe at the 
Time of the Recovery; But the Court would 
not allow thereof ; for it ſhall be intended to be a 
good Recovery ; and if it were otherwiſe, the 
Proof ought to be made by the other Party. 
2 Cro. 454. Dame Griffin verſus Stanhope. 
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70 The La ot Evidence. 
14. On Trial at Bar the Queſtion was, Whe- 
ther there was a Will or no Will? The Plaintiff 
. ced a Deed indented, made between two 
arties, the Man and his Son: And the Father 
did agree to give the Son ſo much, and the Son 
did agree to pay ſuch and ſuch Debts and Sums 
of Money: nd there were ſome particular Ex- 
reſſions reſembling the Form of a Will; as that 
he was ſick of Body, and did give all his Goods 
and Chattels, &c. But the Writing was both 
ſealed and delivered as a Deed; and hey gave 
Evidence, That he intended it for his laſt Will; 
which, the Court ſaid, was a good Proof of his 
Will. Then the Defendant ſetting up an Entail, 
the Plaintiff exhibited an Exemplification of a 
Recovery in the Marqueſs of Winchefter's Court 
of Ancient Demeſne; the other Side objeced, 
That they did not prove it à true Copy. But be- 
cauſe it was ancient, the Court ſaid they ſhould 
not be ſo ſtrict upon the Evidence of it; for the 
other Side ſaid, the Court-Rolls were burnt in 
Baſing-bouſe in the Time of the Wars. Hale. I 
remember a Caſe, where one had gotten a Pre- 
ſentation to the Parſonage of Goſnal in Lincoln- 
Hire, and brought a Quare impedit, and the De- 
fendant pleaded an Appropriation, - and there 
was no Licence of Appropriation produced, but 
becauſe it was ancient, the Court would intend it. 
Then they objected that they ought to pope Seiſin 
in the Tenant to the Præcipe. Hale. It being an 
ancient Recovery, we will not put them to prove 
that. He ſaid, the Mayor of Briſtol had offered 
in Evidence an Exemplification of a Recovery 
under the Town-Seal, of Houſes in Briſtol, the 
Records being burnt, and chat Exemplification 
was allowed for Eyidence. 1 Mod. 117. Green 
verſus Proude. CN e 


17. In 
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15. In Evidence to a Jury, the Recovery was 

roved by Copy of the Roll under the Steward's 
Hand, the Roll being loſt 3 Car. but without 
Proof there was ſuch a Roll the Court refuſed to 
allow it, although Poſſeſſion had gone along with 
it according to the Recovery : And although this 
be Copyhold, whereof the Rolls are not in the 
Cuſtody of the Party, but of the Lord, and no 
Records, but all done at one Court, and the Co- 

y found but of late without other concurrent 
Evidence of a Court then held: But per Cur. 
Such a Copy would be good Evidence of the 
Copyholder's Eſtate, but not of ſuch a Recovery, 
being a judicial Act; but it being recited in a 
Roll of Court within four Years after, the Court 
admitted it. 1 Keble 567. Snow verſus Cutler & 
Stanley. W 

16. A Record in an Inferior Court was reject- 
ed in Evidence, and put to prove it now, what 
was then done in the inferior Court, which was 
the Corporation Court of Beverly. Clayton 85. 

HS. 

17. A Verdict againſt one, under whom either 
Plaintiff or Defendant claims, may be given in 
Evidence againſt the Party ſo claiming. Contr. if 
neither claim under it. Duke verſus Ventres, Mic. 
1656. B.R. T. per pais 206. 

18. If one Man hath a Title to ſeveral Lands, 
and if he ſhould bring Ejectments againſt ſeve- 
ral Defendants and recover againſt one, he ſhall 
not give that Verdi& in Evidence againſt the 
reſt, becauſe the Party againſt whom that Ver- 
dict was h:d, may be relieved againſt it if it is 
not good, but the reſt cannot, though they 
claim under the ſame Title, and all make the 
ſame Defence. So if two Tenants will defend a 
Title in Ejectment, and a Verdict ſhould be 
had againſt one of them, it ſhall not be read 


„ againſt 
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againſt the other, unleſs by Rule of Court. - But 
if an Anceſtor hath a Verdict, the Heir may give 
it in Evidence, becauſe he is Privy to it ; for he 
who produceth a Verdict, muſt be either Pag or 
Privy to it; and it ſhall never be received againſt 
different Perſons, if it doth not appear they are 
united in Intereſt. Therefore a Verdict againſt 
A. ſhall never be read againſt B. for it may hap- 
pen that one did not make a good Defence, which 
the other may do. 3 Mod. 141. Lock verſus Nor- 
born. | 
19. Nota, By Choke and Bryan, an Office before an 
Eſcheator ſhall-not be given in Evidence, unleſs 
it be exemplified ; for it ſhall. not otherwiſe be de- 
liver'd to the Jury, unleſs it be under the Great 
Seal of England, no more than a Teſtimonial ; 
and 'tis good Law. Bro. Gen. I. Pl. 75. 
20. A Writ of Entry on Diſſeiſin, in the Na- 
ture of an Aſſize, was brought by William Da- 
vers, againſt one in the County of Warwick, on a 
Diſſeiſin of two Hundred Acres of Land, a Hun- 
dred Acres of Paſture, and Forty Acres of Mea- 
dow. And the Tenant ſaid that one Richard Var- 
ney was ſeiſed, and died ſeiſed; after whoſe Death, 
B. entred as Son and Heir, and gave Colour to the 
Plaintiff, and conveyed the Eſtate of the Heir to 
himſelf: The Plaintiff makes Title to himſelf by 
one Walter V. and traverſeth the dying ſeiſed; 
and upon this they were at Iſſue: The Jury ap- 
pear'd, and the Parties alſo, and the Jury was 
tried and ſworn, and the Record was read to them, 
and the Point in iſſue rehearſed; which was, 
Whether R. J. the Elder, died ſeiſed or no? And 
if they found he did not die ſeized, then to en- 
uire of the Damages. And at that Time Town- 
end (ſhew'd in Evidence that the ſaid R. did die 
ſeiſed; for he ſhew'd that R. his Father, died ſeiſed 
of the ſaid Lands, and had Iſſue the ſaid 1 bis 
elde, 
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elder, and the ſaid Walter, his younger Son; (by 
whom the Plaintiff conyeys his Right) that the 
Father died; after which, the ſaid V. diſſeiſed the 
ſaid R. in a forcible Manner. And that the ſaid 
R. ſued out a Writ on the 8 H. 6. againſt the ſaid 
. in which Action the ſaid /. pleaded in Bar, 
Cc. and the ſaid R. derived a Title by his Fa- 
ther's dying ſeiſed, and the dying ſeiſed was tra- 
verſed; and on that an Iſſue was joined, as it is 


no in the Writ of Entry, and tried for the ſaid 


R. S. And he ſhew'd the Record exemplified 
under the Seal of the Common Pleas, which 
Writ of Entry was brought in Trinity Term the 
zoth Year of H. 6. and depended five Years ; and 
Bryan ſaid, Why was not that Record pleaded 
againſt the Plaintiff by Way of Eſtoppel, becauſe 
he is privy ? Ad quod non fuit reſponſum ; for the dy- 
ing ſeiſed ſhould not be tried in this Action, if the 


Record had been pleaded. He alſo ſhew'd, that 


after the Death of the ſaid R. an Office was found 
before an Eſcheator, that the ſaid R. the Father, 
died ſeiſed, and held of the Earl of Warwick by 
Knights Service + and that the ſaid R. the Son, 


was Heir, by Force of which he was in Ward du- 
ring his Nonage ; all which Matters prove that 


the ſaid R. died ſeiſed; and ſo you'll find it. Bryan. 
You ſhew nothing of the Office, but a Copy ; be- 
ſides, tis impertinent to this Iſſue ; for what was 
found before the Eſcheator, was between other 


Perſons, and ſo not material to this Plea; beſides, 


if you will have any Benefit of this Office, it 
ought to be produced under the Broad Seal, for 
otherwiſe it is not better than a Letter which ſhall 
never be deliver'd to the Jury ; quod Choke conceſ- 


fit. 21 Ed. 4. 37. 


21. King 
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44 The Law of Evidence, 
21. King Henry VIII. and Edward VI. by their 
"ſeveral Letters Patent, having given, granted, 
p 12 —— ſold and exchanged to and with divers 
ly ſundry the Subjects of this Realm, Bodies 
' Politick and Corporate, in Fee-Simple, Fee- Tail, 
for Term of Life or Years, divers Honours, Ca- 
- Mes, Manors, Lands, Tenements, and other He- 
reditaments and Offices ; After and fince which 
Grants, Bargains, Sales and Exchanges, divers of 
the ſaid Patentees, their Heirs; Succeſſors or Af. 
ſigns, have bargained, fold, given, exchanged or 
' demiſed, divers particular Parts, Parcels or Por. 
tions of the ſaid Honours, Caſtles, Manors, Lands, 
Tenements, Hereditaments and Offices, or other 
Things hereunto appertaining or belonging, to 
ether Perſon or Perſons, Bodies Politick or Cor- 
rate, that is to ſay, to ſome of them in Fee- 
mple, to fome other in Fee-Tail, for Term of 
Life or Tears, or otherwiſe, and after the ſame 
Patentees, for Conſiderations them moving, have 
ſurrendred or given up their ſaid Letters Patent 
into theChancery,or otherwiſe the ſameLetters Pa- 
tent have been forfeiced by Attainder, loſt, cancel- 
led, imbezilled, or by other Ways or Means have 
come to the King's Hands, and thereupon often- 
times the Enrolment of the ſame hath been made 
void and fruſtrate, ſometime in Part, and ſome- 
time in the Whole, by Reaſon whereof ſuch Per- 
ſons, Bodies Politick or Corporate, as have had 
Intereſt or Title in or to the ſame Caſtles, Ma- 
nors, or particular Portions or Parcels of the 
ſame, ſoto them given and granted, have been in 
Times paſt, and in Time to come are like to be 
disherited, or in Danger of Loſs of their Inte- 
reſt in or to the ſame, to their no little Hindrance 
and Peril. For Remedy whereof it is enacted, 
That all and every Perſon and Perſons, Bodies 
© Politick or Corporate, which lawfully ſhall or 
TOR b BEER «may 
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* may claim by Force of any Patent or Patents 
© made, or hereafter to be made, by the _ | 
© Majeſty, his Heirs or Succeſſors, Kings of this 

Realm, or by any of them, and all other that 
now have, or hereafter ſhall happen to have, any 
* good or lawful Eſtate, Right, Title, Rent, Pro- 
fit, Intereſt or Poſſeſſion, of, in, to, or out of 
any Honours, Manors, Lands, Tenements, He- 
© reditaments or Offices, or of other Things to 
* any of the Premiſes appertaining or belonging, 
or to any Part, Parcel or Member of them, or 
any of them, by, from or under any ſuch Paten- 
tee or Patentees, or any of them, or by, from 
or under the Heirs, Succeſſors or Aſſigns of them 
© or any of them, or by from or under the Eſtate 
© of any others which had, have, or hereafter ſhall 
© have the Eſtate, Title, or Intereſt, of any ſuch 
© Patentee or Patentees, or by any other Means, 
© under ſuch Letters Patent, ſhall and may at all 
Times hereafcer, in any of the Kings Courts, his 
* Heirs or Succeſſors, and elſewhere, make and 
* convey unto themſelves Title, by Way of Decla- 
© ration, Plaint, Avowry, Title, Bar, or other- 
* wiſe, as well againſt the King's Highneſs, his 
© Heirs and Succeſſors, and every of them, as 
* againſt any other Perſon or Perſons, unto the 
* ſaid Honours, Caſtles, Manors, Lands, Tene- 
* ments, Offices, and other the Premiſes, or any 
* Part or Parcel of the ſame, unto them or any 
of their Predeceſſors and Anceſtors, or others, 
*whoſe Eſtate they have in the ſame, by, from or 
under the ſaid Patentees, or any of them, or the 
f Heirs, Anceſtors or Aſſigns of any of them, or 
$ otherwiſe under the Date of the ſaid Letters Pa- 
tent, compriſed or contained in any Exempli- 
* ficarion or Conſtat thereof, made or to be made, 
* by the ſhewing forth of the Exemplification or 
f Conſtat of the Roll, or of ſo much _— N 
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© ſhall ſerve for the Matter in Variance, under the 

© Great Seal of England: And the ſame Exempli- 
© fication or Conſtat of the ſaid Enrolment, ſo (as 
cis aforeſaid) pleaded and fhewed, ſhall be of like 

© and the ſame Force and Effect, to all Intents 
© and Conſtructions in the Law, as the ſaid firſt 
© Letters Patent were and ſhould be of, if the 
© ſame were or ſhould be pleaded or ſhewed. 

34s. c. 4. 

22. For the avoiding all ſuch Doubts, Que- 
ſtions and Ambiguities, as have riſen, and of ſuch 
as hereafter might ariſe, upon the Statute made 

in the Parliament begun and holden at Weſtminſter 
the 4th Day of November, in the 3d Year of the 

Reign of Edward VI. inticled an Act concerning 
Grants and Gifts made by Patentees out of Let- 

ters Patent, and for a due and full Supply of all 

ſuch Wants as may be thought to be therein: It 
is enacted, 

That all and every Patentee and Patentees, 

their Heirs, Succeſſors, Executors and Afligns, 
© and all and every other Perſon and Perſons, ha- 
© ving by or from them, or any of them, or un- 

© der their Title, any Eſtate or Intereſt, of, in, 
© or to any Lands, Tenemements or Heredita- 
ments, or any other Thing whatſoever, to ſuch 
© Patentee or Patentees heretofore granted by 

© any Letrers Patent, either of King Henry VIII. 

Edward VI. Queen Mary, King Philip and Queen 
© Mary, or by any of them, or by the Queen's 
© moſt excellent Majeſty that now is, at any Time 
© ſince the 4th Day of February, in the 27th Year 
© of the Reign of the ſaid late King Henry VIII. 
© or elſe by the Queen's Majeſty that now is, 
© her Heirs and Succeſſors, at any Time hereafter 

© to be granted, ſhall and may at all Times here- 

© afcer in any of the Queen's Highneſs's Courts, 
her Heirs or Succe ſſors, or elſewhere, make and 
& * convey, 


© convey » and be allowed and ſuffered to make 
© and convey to and for him, them, and for eve- 
© ry of themſelves, Tuch Claim or Title by Way 
© of Declaration, Plaint, Avowry, Bar, Replica- 
tion or other Pleading whatſoever, as well 
* againſt the Queen's Ligne, her Heirs and 
© Succefſors and every of them, as againſt all 
* and every other Perſon and Perſons whatſo- 
© ever, for, or concerning the Lands, Tenements, 
© Hereditaments, or other Things whatſoever, 
* ſpecified or contained in any ſuch Letters Pa- 
© tent, or of, for, or concerning any Part or 
© Parcel thereof, by ſhewing forth an Exemplifi- 
cation or Conſtat under the Great Seal of En- 
gland, of the Enrolment of the ſaid Letters Pa- 
tent, or of ſo much thereof as ſhall and may 
ſerve to or for ſuch Title, Claim or Matter, the 
ſame Letters Patent then being and remainin 
in Force, not lawfully ſurrendred nor cancelled, 
for or concerning ſo much and ſuch Part and 
Parcel of ſuch Lands, Tenements, Heredita- 
ment, or other Thing whereunto ſuch Title or 
© Claim ſhall be made, as if the ſame Letters Pa- 
*tent ſelf were pleaded and ſhewed forth; any 
Law, Uſage, or other Thing whatſoever to the 
© Contrary notwithſtanding. 13 Elix. c. 6. 

23. Part of a long Patent was copied out, and 
ſworn True, and that it was ſo much of it as 
did concern the Thing in Queſtion 5 and the 
Counſel on the other Part did oppoſe this to be 
Evidence, and the Judge did in the End reject it, 
for that there may be Proviſo's, &c. in the Pa- 
tent, and the Witneſs could not ſwear he did 
read the Roll throughout of this Patent, ſo that 
no more was in it than now ſhewed ; Quod Nota, 
if he could, it ſeems it had been admitted. Clay. 


142, Nelthrop verſus Fohnſon. 
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24. If 
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24. If the King's Letters Patent are ſhewn in 
Evidence, in which tis recited, that the Office 
was before granted by Letters Patent to J. S. 
and that he had made a Surrender of the ſame to 
the King, who accepted thereof, and then in 
Conſideration of this Surrender, the King grants 
the Office to F. D. it is not ſufficient Evidence to 
ſhew theſe Letters Patent, without ſhewing the 
Letters Patent made to J. S. and his Surrender 
by Matter of Record, for that is not to be tried 
or proved by any Thing but Matters of Record 
being Things of Record. Aich. 13. Car. B. H. 
Mead verſus Lenthall. In an Action on the Caſe 
for the Office of Marſhal of the King's Bench, 
reſolved per Cur. on the Evidence at a Trial at 
Bar. And Sir Fob» Mead was Non-ſuited, be- 
cauſe he did not prove it ſo ; yet it ſeems it is not 
neceſſary to ſhew the Record; but tis not fit to 
ſuffer ſuch Proof, without ſhewing the Record, 
or a true Copy of it: But it ſeems the Jur 
might well have found it, if it had been credited. 
2 Rol. Abr. 673. Pl. 2. 2 Levinz. 108. Cragg ver» 
ſus Norfolk, 

25. Upon Evidence given at a Trial at the 
Bar, in a Treſpaſs and Ejectment between Good- 


ſon verſus Jones, it was ſaid, That one may not 


ſhew in Evidence to a Jury an 1n{peximas of a 
Deed enroll'd in Chancery, if it be not a Deed 
of Bargain and Sale enrolled there: For if it be 2 
Deed of Feoffment, the Party muſt ſhew the Deed 
it ſelf; for the Inſpeximas is no Matter of Record. 


But by Roll Ch. J. Tho! the Inſpeximas be the In. 


mas of the Enrolment, and not of the Deed 


it ſelf; yet if it be an ancient Deed, it may be 
given in Evidence. It was then alſo ſaid, that if 
it do not appear by the Fabrick of a Deed that 
Lands are to paſs thereby by Way of Feoffment ; 
yet the Lands may paſs by Way of Uſe, if = 

4 . 
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be a ſufficient Conſideration expreſs:d in the 
Deed to raiſe a Uſe. It was alſo then ſaid, that 
if a Deed do run thus, Thx Indenture made, &c. 
whereas in Truth the Deed is not indented ; yet 
may this Deed operate as a Deed-Poll. It was 
likewiſe ſaid, That if one Man make a volunta 
Conveyance. upon Conſideration of Natural At- 
ſection, and is not at that Time indebted unto 
any Perſon, nor be in 3 any one for 
the Sale of the Lends, ſuch Conveyance hath no 
Badge of Fraud; but otherwiſe it is, if he be in- 
debted or in Treaty for Sale of thoſe Lands: 
It was then alſo ſaid, That a voluntary Affidavit 
made before a Maſter of the Chancery cannot be 
given in Evidence at the Trial. Style. 445. Ano- 
mur. > | 

26. It is dangerous to permit any one, who in 
pleading ought by Law, to produce the very Deed 
it ſelf to the Court, on the general Iſſue, to prove 
to a Jury by Witneſſes that there was ſuch a Deed, 
which they have heard and read ; or to prove the 
ſame by Copy; for the Faults, Raſings, or Inter- 
linings, or other Imperfections in theſe Caſes 
won't appear to the Court. Or perhaps the Deed 
may be on Condition, Limitation, or contain 
a Power of Revocation. Yet in great and 
notorious Extremity, as if by the Fire of the 
Party's Houſe all his Evidences were burnt ; then 
if this appears to the Judge he may, in Favour to 
ſo great a Sufferer, permit him on the Iſſue to 
prove the Deed in Evidence to the Jury by Wit- 
neſſes; that Calamity may not be added to Cala- 
mity ; and if the Jury find it, altho the Deed it 
ſelf be not ſhewn, it's clearly good. 10 Co. 92. 
Layfield's Cale. | | 
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27. In a Trial at Bar between Thurle and Ma. 
diſon, it was ſaid by Glyn, Ch. J. That if divers 
Perſons do ſeal a Deed, and but one of them ac. 
knowledge the Deed, and the Deed is thereupon 
enrolled, this is a good Enrolment within the Sta- 
tute, and may be given in Evidence as a Deed 
enrolled, at a Trial. It was then alſo ſaid, That 
if a Deed expreſs a Conſideration of Money up- 
on the Purchaſe made by the Deed, yet this is no 
Proof upon a Trial chat the Monies expreſſed 


were paid, but it muſt be proved by Witneſſes. 


Sty. 462. Thurle verſus Madiſon. 1 
28. A Deed of Feoffment may be given in 
Evidence as a Releaſe, if without Livery. Per 
Barkley. Clay. 32. WIS e 
29. In Evidence to a Jury at Bar, on Eject- 
ment, Title was made by the Plaintiff as Leſſee 
for 2000 Years of Lands in Cauſham in Wiltſhire, 
which the Defendant would preſume was revoked, 
ſhewing a Will, and Charges and Settlements 
made afterwards by the Mother, who was ſeiſed 
in Fee; but per Cur?. Revocation or Surrender 
ſhall never be intended without Proof that. it was 
actually done. The Leaſe was loſt,” but the three 
Witneſſes ſwore there was ſuch a Leaſe; and that 
it was taken out of the Plaintiff's Trunk and 
burnt by the Defendant,” was ſworn by others; 
which per Cur, is Title ſufficient to an Eſtate 
without producing the Deed ; contra to a Debt, 
becauſe the Party muſt ſay bic in Cur prolat : The 
Defendant's Title was by a Conveyance of gene- 
ral Words, give, grant, infeoff, &c. in Conſide- 
ration of Affection, &c. with a Letter of Attor- 
ney to execute it by Livery, which was never 
done; wherefore per Cur. This is no Title as a 
Covenant to ſtand ſeized, as was offered by 
Finch, Sollicitor, but after waived 3 and on the 
Morrow 
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Morrow the Jury found proPlaintiff. 2 Reb. 483. 
Moreton Leſſee of Fames , verſus Horton and 


Thorner, . de: we If AF | 
30. A Proof that there was a Revocation is ſuf- 
ficient for the Heir, without Producing the Deed 
it ſelf, which was taken away by: the Deſcndane 
himſelf. A Teaſe recired in 2'Releaſe was admnit- 
ted to be proved by the. Witneſs to the Releaſe, 
without ſhewing the Leaſe it elf, which was em- 
bezilled by Herbert, Leſſor of the Plaintiff." x Reh. 
15. Ne verſus Reynal. 1 
31. A Fine was produced, but no Deed declaring 
the Uſes; but a Deed was offered in Evidence, 
ich did recite. a Deed of Limitation of the 
ſes; Le, Queſtion was, Whether that was 
vidence? And the Court ſaid, That the bare 
Recital of a Degd was not Evidence; but that if ie 
could 9 5 that ſuch a Deed had been, and 
loft, it would do, if it were recited in another; 
and it not being proved that ever there was a 
Deed leading the Ufes of the Fine, the Counſel 
on one Side oppoſed the ſaid Deed of Recitals, 
being at all read: But the Court ſaid, We cannot 
hinder the reading of a Deed under Seal; but 
what Uſe is to be made of it is another Thing. 
6 Med. Ford verſus Lord Gre. 
32. A Leaſe and Releaſe were given in Evi- 
dench to enticle the Plaintiff, and they were both 
named hec Indentura, but were not indented. 
Good, per Hale, Chief Baron, at Norfolk Sum, Af. 

1668. Brian verſus Trundle. T. per Pau. 197 
33. The Deed to lead the Uſes of a Fine for 


. 


Pas. 209. | 


34. A Rule of Court was made by Conſent, 
that a Deed ſhould be given in Evidence, without 
proving the Execution of it. 2 Sid. 269. Anony. 


G | 35. An 


3r 


conceſſit need not be proved per Teſtes. T. per 
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3. An ancient Deed is good Evidence with. 
out proving, or Seal on it, 1 Keb. 877. Wright ver- 
ſus Sherrard. 2 | ; 
36. To proye the Sealing and Delivery of 2 
Deed, and not know the Party that did it, is not 
good Evidence; but if he knows the Party 
upon Sight of him, it is good enough. T. per 
Pau. 172. n hb by 
37. A Deed found in Archives of the Chapter of 
Hereford was read, to prove an Endowment of a 
Vicaridge, being but concurrent Exidence; tho 
it appeared not to have been ever ſealed or deli. 
Tom 2 Keb. 126. Smith verſus Rawlins. 
38. An ancient Writing that is proved to have 
been found amongſt Deeds and Evidences of 
Land, may be given in Evidence, although the 
executing of it cannot be proved; for tis hard to 
prove ancient Things, and the finding them in 
ch a Place is a Preſumption they were honeſt- 
ly and faicly obtained, and > the for Uſe, and 
are free from Suſpicion of Diſhoneſty. 24 Car, 
B. R. 1 22 220. — * 4 
239. In an ectment, t int eclare 
on a Leaſe made and delivered the Day of oy 


Date ; but the Witneſs who was to prove the 
Deed, ſaid he ſaw the Deed delivered, but could 


not ſwear it was delivered the ſame Day it bore 
Date. Coke directed the Jury to find it was deli- 
vered the Day of the ' Date ; for _ proved 
to be delivered, it ſhall be intended to be delive- 
req the Day of the Date. 1 Rol. Rep. 3. Stone 
vetſus Gubbon. 

40. In one Beckrow's Caſe, in Evidence to the 
Jury it appear'd, that Beckrow intending to marr 
a Widow, made a Conveyance by Deed of Feofl- 
ment of his Land, to ſeveral Uſes, by which he 
ſettled his Land upon the Iſſue of the Feme, ha- 
ving Iſſue by a former Wife. But after the Mar- 

— | rage, 
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Conveyance into his Hands, out of the Cuſtody 
of che Wife, and alſo an Obligation which makes 
mention of it, and was for the Performance of 
Covenants ;. and then he cancelled the Deed and 
the Obligation, and took off the Seal from them; 
and afterwards ſettles his Land upon his former 
Children, and dies (having Iſſue by his laſt Wife). 
And in Actions under thele Conveyances, it was 


permitted by the Court that the cancelled Deed 


ſhould. be read in Evidence. Burt firft there 
ſhould be Teſtimony — of the Truth of that 
Practice, before it ſhould be read. Her. 138. 
Beckroiy's Cale. Eh | 

41. An Indenture ide the Uſes of a Com- 
mon Recovery was offer d in Evidence; but the 
Seals were torn off: Yet it being proved to have 
been done by a little Boy, 'twas allowed to 
read, Pal. 402. Argol verſus Chem. | 
. 42+ An original Leaſe could not be produced, 
ing un ancient Leaſe ; but the Grandfori of the 
or produced a Counterpart, found among the 
Evidences of his Grandfather. This was allowed 
for Evidence, tho' there was no ſubſcribing Wit- 
neſſes to it; for Juſtice Wyndbarn (aid he had ſeen 


prove a Man an Adminiſtrator, for to ſhew the 
Book of the Eccleſiaſtical Court, which granted 
it, in which the Act or Order of the Court for 
granting the Adminiſtration was entered, wichout 
pogucing the Letters of Adminiſtration them- 
elves, and Twiſden ſaid it was ſo adjudged in the 
Lord Manchefter's Caſe. 1 Levinx. 25. Garret 
verſus Lier. | Fe 
43. All the Court held that the Counterpart of 
an ancient Deed, which might be loſt, is good 
Evidence with other * ; but not of 
2 1c 


. 


many Deeds in Queen Elizabeth's Time without 
any, and it was admitted as ſufficient Evidence to 


* Evidence, — 8 J Li 
riage, he by much importunity got the Deed of | 
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it ſelf without other Cicumſtances; but that a 
Counterpart of a: Deed leading the Uſes of a 
Fine, was of it ſelf good Evidence. Staniſon ver- 
ſus Deum. 6 Maud. 427. 
44. A Copy of the Counterpart of a Beaſe be- 
ing loſt, was given and allowed in Evidence. 
Mich. 15. Car. 2. Stroud verſus Dr. Hon B. R. 
Nr Pens en, deere Dog eee 
45. In Evidence to a Jury on a Triat at Bar in 
Ejectment, a Copy of a: Deed burnt in the Fire 
of Sir Thomas Gardiner was offer d in Evidence; it 
was made by the Witneſs to carry about to Coun- 
ſel, but never examined with the Original, 


ec 
*twas oppoſed by Jones for the Defendant, becauſe 
never examined; but per Car. This is food Evi- 
dence, as well as the Teſtimony of a Witneſs of 
the Contents of the Dee burnt; which was al. 
lowed to my Lord Cole, who witneſſed a Con- 
veyance in Sir Chrifopher: Haydon's Oaſò ; andt in 
one Douſe's Caſe at 'Oxford Aſſizes, the like Evi- 
dence was allowed; and per Twwiſden in Tbin's 
Caſe, ſuch a Copy was allowed without exami- 
ning, and thereupon it was allowed and read. 
2. Keb. 546. Medlicor verſus Foyner. S. C. K Mod, 4. 
46. In a+ Quare Impedit, the Plaintiff declared 
upon a Grant of the Advowſon to his Anceſtor; ¶ pa 
and in his Declaration ſays, bie in Car.” prolat; g 
but indeed he had not the Deed to ſhew. Serjeant hi. 

' Baldwin brought an Affidavit into Court, that the D. 
Defendant: had gotten the Deed into his Hands, J. 
and prayed that the Plaintiff might take Ad- | 
vantage of a Copy thereof, which appeared in de 
an Inquiſition found temp: Ed. 6. Cur”. When an N M 
Action of Debt is brought upon a Bond to per- of 
form Covenants in a Deed, and the Defendant | bat 
cannot plead Covenants performd, without the Wa 
Deed, becauſe the Plaintiff has the Original I faic 
ed, and perhaps the Defendant took not a Wit 
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Counterpart of it; we uſe to. grant Imparlances 
till the Plaintiff bring in the Deed, and upon 
Evidenee if ãt be proved that the other Party has 
the Deed, we admit Copies to be given in Evi- 
dence. But here the Law requires that the Deed 
be produced g; you have your Remedy for the 
Deed at Law. 1 Mod. 466. Anonym m. 
49. It was holden for Law, by Vernon, Judge of Aſ- 
ſiue, that where the Defendant himſelf hath the 
Deed which, concerns Land in Queſtion, and will 
not produce it; in ſuch a Caſe the Copy thereof 
will be permitted to be given in Evidence, and fo 
it was, and the Witneſs ſwore it once in his 
Hand, and that the Copy produced was a true 
Copy of the Deed, and himſelf did examine it. 
Claxton 1. Auen m. 
48. To prove a Settlement made 9 Car. 1. the 
Plaintiff produced a Witneſs, who ſaid, that he 
being to: purchaſe an Eſtate from my Lord the 
Father, One Mr. Nichols, who Was then of Coun- | | 
ſel to my Lzrd, gave him a Copy of ſuch a Deed, 1 
to ſhew- what Title my Lord had. But being ask- wh |. 
qed whether he did ſee the very Deed, and com- 1 
„ WW pare it with the Copy; he anſwered in the Ne- 1 
gative; Whereupon the Court would not allow 
this Teſtimony to be a ſufficient Evidence of the pl 
e Deed. | x Mod. 94. Henry Lord Peterborough verſus Vid 
s, Jon Lord Mordam.. 1 
d- 49. A Bill in Chancery was offered in Evi- 
in dence, and it was objected that Bills contain 
an Matters ſuggeſted. by the Sollicitor, or Counſel ö 
r- of the Party, without his Privity. But after a De- 9 
int bate, a Copy of the Bill againſt the ſame Party ll 
| 


he was allowed to be read in Evidence. For they? 
nab ſaid they would not intend that it was preferred 
a | without the Party's Privity ; and if it were, e 
in» | has good Remedy againſt them that did it, by an 
b G 3 Action 
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Acton on the Caſe. Bat they ſaid that this Evi- 
dence was 2 27 — > 9 — 
ty. Nota, (ſays : er, was not u 
that the De 2 in his Anſwer to the 
ſaid Bill, and that there had been RIP 
upon it, which I think is à better Reaſon to al- 
low it for Evidence : For the Proſecution by the 
Plaintiff, - anſwers the above- mention d Objection 
of its being preferred by à Stranger, without -thy 
Party's Privity. And at the Sitting this Term in 
Guild-ball before Bridgeman, Ch. J. a Bill in Chan- 
cery was offered in Evidence, who asked whe- 
ther there had been any Proceedings upon the 
Bill, and ſaid, otherwiſe he would not admit it 
to be read: But the Anſwer and other Proceed - 
ings being ſhewn, it was allowed. Sid. 229. 
Snow verſus _ S. C. 1 Reh 8606. 
50. A Bill in Chancery was given in Evidence 
againſt che Complainant, tho? held to be but of 
flight Moment. 1 % 66 Mews verſus Mews. 
Fr. It was the Opinion of Ley, Ch. J. Chamber- 
Jain and Doderidge, Juſtices, That a Defendant's 
Anſwer in an Exgliſh Court is 3 good Evidence to 
be given to a Jury againſt che D-fendanc himſelf; 
but it is no good Evidence againſt other Parties, 
And the Judges ſaid, That if the Defendant's 
Anſwer be read to the Jury, it is not binding to 
the Jury; and it may be read to them by the 
Aﬀent of the Parties. And it was further ſaid 


by the Court, That if the Party cannot find a 
Wieneſs, then he is as it were dead unto him; 
and his Depoſition in an Exgliſh Court in a Cauſe 
betwixt the ſame Parties, Plaintiff and Defen- 
dant, may be allowed to be read to the Jury, ſo 
as the Party make Oath that he did his Endeavour 
to find his Wieneſs,: but that he could not fee him, 
por hear of him. Godb. 326. Ann. 
__ — e 


WC 


Non = = op go lH fu, Lern 


he Law of Evſdence, 87 
2. The Anſwer of a Feoffee in Truſt in the 
cery, was refuſed, per Cur. to be given in 
ridence, the Part * living, and none of 
che Parties to the Suit, which was betwixt the 
Heir and Ceſui que Treft. 1 Keb. 28 1. Anonymus. 

.F3- In an Ejxe&ment upon not Guilty pleaded, 
This Queſtion did ariſe arthe Trial, Whether the 
Anſwer of a Guardian in Chancery, ſhall be 
read as Evidence in this Court to conclude the 
Infant, there being ſome Opinions that it ought 
to be read? And the Defendant's Counſel inſiſt- 
ing on the contrary, Eyre being the puiſne Ju- 

tice, was ſent to the Court of C. B. then ſitting, 
to know their Opinions, who returning made 
this Report, That the Judges of that Court were 
all of Opinion, That ſuch Anſwer ought not to 
be read as Evidence, for it was only to bring the 
Infant inta Court to make him a Party. 3 Mod. 
258. Eggleſton & al. verſus Speke alias Petit. 
$4.4 vidence to a Jury at Bar in Ejectment, 
the Defendant made Title as Purchaſer under a 
Deviſee, and ſhewed only a Bill in Chancery 
preferred by the Heir, under whom the Leſſor of 
the Plaintiff claims againſt the Deviſee, where- 
by the Will was ſet forth and confeſs'd in the An- 
ſwer, which per Relynge & Moreton contra to Twiſ- 
den, is no Evidence, though a Poſſeſſion were 
roved accordingly in the Deviſee, and that this 
d been by the Plaintiff confeſs'd in former 
Trials; and the only Point inſiſted on, was on 
the Nonage of another Deviſor after, but one of 
the Depoſitions ſwearing that there was ſuch a 
Will, and that he had read it, the Court admitted 
it; but he ſaying the Will was to the Son, under 
whom the Defendant claimed generally, not ſay- 
ing what Eſtate, and though the former Bill and 
other Depoſitions ſwear the Deviſe was in Fee, 
yet the Court would not admit it for more ; but 
G 4 after, 
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after, this was proved by another Witneſs. 2 Keb.z5. 
Evan; verſus 8 e * 3 
Ff. In Evidence in a Trial at Bat on Leaſe of 
one Wright, an Anſwer of one Lewis Mordam fur- 
Vivir Truſtee; under whom the Plaintiff claim- 
ed; Was offered, but being after à Conveyance 
made by him, the Court refus d; but had it be 
before, per Mybubam and Moreton, it Would h 
been good againſt all claiming under him; Which 
Twiſden denied, becahſe an Anſwef doch not dif: 
cover the whole Truth, and therefore/ ſhall be 
admitted onty againſt the Party himſelf that 
made it, and not of one Defefidant againſt ano 
ther, much leſs againſt a Stranger; 2 Reb. 424. 
Miles verſus Barnur diſſon. 
Fb. One Currier preferred a Bill in the Exche- 
. e againſf Ruſhworrh and others, 
*enants of a Manor of the Counteſs® of Pem. 
broke's, for Suit tö his Mill, which he elaimed by 
Preſcription; many Witneſſes were ęxamined on 
both, Sides: And now upon this" Biſt preferred 
againſt the Counteſs and Currier, à Trial at Law 
being directed to try the Title, che Cotinteſs 
would make Uſe at the Trial bet wixt Currier and 
her ſelf, of the former Depoſitions taken, at ſupra; 
and that being denied her, ſne now appealed to 
the Court for Directions in the Matter, and 
pray d a new Trial. The Court was of Opi- 
nion, That the former Depoſſtions ought not to 
be made uſe of at the Trial, becauſe the Coun- 
teſs was not a Party to that Suit; and as they 
could not be read againſt her, no more could 
chey be read for her. And becauſe ſhe was not 
bound by them, not having been a Party to the 
Suit; nor was ſhe in a Capacity of examining 
any Witneſſes in it, or preferring Interrogatories 
Init; for that Reaſon alſo, ſhe could not make 
ufe of the Depoſitions of any that had E a 
p w "LEP 1 R. 10 
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Witneſs in it. And it is not Jike to the Caſe of 
an Ejectment, brought by a Reverſioner, or Debt 
upon the Statute” of Ed. 6: brought by a Propfie- 
tor of Tithes, aftet a Verdict at Law for the Leſ- 
ſee or the preſent Proprietor; For true it is; 
That ſuch a Reverſioner of Lands or Tithes, ſhall 
have Advantage of the Verdict, and give it in 
Evidence; but the Reaſons are; becauſe they 
cannot be immediate Parties to the Action? or 
Suir; for that muſt be proſecutedoby the Loeſſes 
or preſent Tenant: And likewiſe becauſe they 
may give any — in Evidence to the Jury, 
as well as the Plaintiff himſelf : And Kindred or 
Aﬀanity to the" Reverfioner, is a good Cauſe of 
Challenge; but it is otherwiſe in Caſe of Depo- 
fitiofis'? For there, only Parties to the Suit can 
etamine or interrogate. Likewiſe" the Revert 
foniet or the Seignoreſs, might have been made 
a Party to the original Suit in Equity, though 
not at Law. And it was ruled accordingly, that 
the Depoſitions ſhould not be made uſe of. Har- 


dres 472. Ruſtworth & al. verſus Countels of Ten. 


broke verſus Carrier. * (a. 

57. The Depoſitions which were read againſt 
my Lord of Bath in the other Cauſe, are no E- 
vidence in this, becauſe that Trial is not between 
the ſame Parties; and Depoſitions are never 
Evidence but where they are mutual, and this 


Defendant does not claim under any one that was 


Party to the former Suit. Car. They may be 
read, becauſe the Defendant ſhelters himſelf un- 
der the other's Title, and the Title of the Land 


is not in Queſtion, but to whom the Rent ſhall 


be paid. If the Defendant gives the Plaintiff's 
Anſwer in Chancery in Evidence, he may iuſiſt 
only to read ſuch Part as he will, for it's like 
Examination of Witneſſes; but then the _ 
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Side. may inſiſt to have the whole read after. 
5 N Earl of Bath verſus Battenſes. 
58. Depoſitions in Chancery of Witneſſes, were 
refuſed in Evidence by the Judge, and Copies of 
Record ſworn: to be true ones, were not permit. 

by the Jury to be taken away with them, as 

under Seal uſe to be. Clay 85. Anyone, 
-.»5F9- The Ch. J. refuſed Evidence of Depoſi 
tions in Chancery, becauſe no Rule was made on 
the Hearing to allow them, but only a ſubſe. 
quent Order of Court after Diſmiſſion, and it 
appeared not whether they were taken here, or 
beyond Sea, in Enxgliſb or in a foreign Language, 
but only by Afﬀidavic- that the Witneſſes were 
Foreigners, and could not be found: But the 
Court conceived, if the Depoſitions were ac- 
cording. to the Courſe of the Court, they ought 
be allowed, ſed concordat. oft inter partes. 1 Keb, 


* 
- 


685. Sir Martin Nowel's Caſe. "ou 
0. If an Exemplification comes out of Chan- 
cery,of the Depoſition of Witneſſes ſince dead, the 
Jury may have it with them, Paſ. 10. Fac. 1. 
Thomas verſus Cooke, 2 Rol. Abr. 687. Pl. 3. 
61. If an Exemplification comprehends the 
— of ſome Perſons that are dead, and 
that are ſtill living, the Jury ſhall not have 
it wirb them. Poſ; 10. Fac. 1. Tbomas verſus Cook, 
2 Rol. Abr. 687. Pl. 4. 1109 
62. Richardſon demanded of the Court, if there 
ars ſeveral Depoſitions under the Great Seal gi- 
ven in Evidence, and ſome are read and ſome 
not; whether the Jury may take them with 
chem from the Bar? And they all anſwered, 
they might, becauſe perhaps ſome were not read 
for' ſhortneſs of Time, or they were all to the 
lame — being under the Great Sea 
they may have them. Lit. Rep. 69. Anonymus. 
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63. Bertie 
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Aﬀzes in an Information of Perjury, 

Cours relulds; dither for the Defcodiai, of the 

in hancery. 1 Reb. 767. Fackfon verſus Fer- 
64. Upon an Evidence in an Ej«#;one 


the Court would not ſuffer Depoſitions © 


- 


Wir 


neſſes taken in the Court of Chancery to be gi- 
ven in Evidence, unleG Affidavit were made, 


2 


that the Witneſſes who depoſed were dead. 
193. Sir Francis Forteſcue and Coake's Caſe. | 
65. Depoſitions taken in the Dutchy and 
— 2 were offered in Evidence, but re- 
; becauſe the Anſwer of the Defendant 
was not alſo exemplified; ſo that it might appear 
to be the fame Matter and Title; by this ir 
— . — might have been allowed. Clapt. 9. 
Abrootes 2 
66. In Ejectment for an Eſtate of the Lord 
Cobbams in Rem, it was held upon Evidence per 
Cay: by Advice of all the other Judges, whom 
dne of the Barons was ſent to contult, (quod nota) 
Thar H one Wieneſs be examined for the Defen. 
dant "de bene efſe to preſerve his Teſtimony, 
upon à Bill preferred; and before Anfwer, and 
upon an Order of Cburt for his Examination, 
made upon hearing of Counſel on both Sides; 
and if after Anſwer, the Witneſs die before he be 
examined again, che Anſwer coming in on the 


28th of 'Nevember, and the Witneſss Death hap- 


pening on the 18th of December following, and 
being fick all the mean Time, fo that he could 
not go to be examined ; that notwichſtanding a 
this, the Examination of ſuch a Witneſs ſhou! 
not bs read in Evidence, becauſe it was Nr 
ore 
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ide. may  infift to have the whole read after, 
5 Adod. 9. Earl of Bath verſus Batterſes. _ 
58. Depoſitions in Chancery of Witneſſes, were 
efaſed in Evidence by the Judge, and Copies of 
Record ſworn: to be true ones, were not permit. 
od the Jury to be taken away with them, as 
under Seal uſe to be. Clay 85. a 
9. The Ch. J. refuſed Evidence of Depoſi 
tions in Chancery, becauſe no Rule was made on 
the Hearing to allow them, but only a ſubſe. 
quent Order of Court after Diſmiſſion, and it 
appeared not whether they were taken here, or 
beyond Sea, in Exgliſb or in a foreign Language, 
but only by Afſidavit that the Witneſſes were 
Foreigners, and could not be found: But the 
Court conceived, if the Depoſitions were ac- 
8 to the Courſe of the Court, they ought 
to be allowed, ſed concordat. oft inter partes. 1 Ke. 
5685. Sir Martin Nowel's Caſe. in® wh 
60. If an Exemplification comes out of Chan- 
cery,of the Depoſition of Witneſſes ſince dead, the 
Jury may have it with them, Paſ. 10. Fac. 1. 
Thomas verſus Cooke, 2 Rol. Abr. 687. Pl. 3. 
61. If an Exemplification comprehends the 
itions of ſome Perſons that are dead, and 
that are ſtill living, the Jury ſhall not have 
it wih them. Poſ; 10. Fac. 1. Thomas-verſus Cook, 
2 Rol: Alr. 687. Pl. 4. 
62. Richardſon demanded of the Court, if there 
are ſeveral Depoſitions under the Great Seal gi- 
ven in Evidence, and ſome are read and ſome 
not; whether the Jury may take them with 
chem from the Bar? And they all anſwered, 
they might, becauſe perhaps ſome were not read 
ſot ſhortneſs of Time, or they were all to the 
ſame Purpoſe, and being under the Great Seal 


they may have them. Lit. Rep. 69. Anonymus. 
63. Bertie 
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The Law of Evidence. 51 
63. Bertoe prayed the Depoſitions between Pri- 
„e in Chancery of Wit. ' 
neſſes that are dead, might be allowed at the 
Aſſizes in an Information of Perjury, which the 
Court refuſed ; either for the Defendant, or the 

g, in regard the King is no Party to the Suit 
in Chancery. 1 Ke. 767. Fackſon' verſus Fen- 


64. Upon an 3 in an Ej-&#;one frme, 
the Court would not ſuffer Depofirions of Wir- 
neſſes taken in the os of Chancery to be gi- 
ven in Evidence, unleſs Affidavit were made 
that the Witneſſes who depoſed were dead. Godb. 
194. Sir Francis Forteſeue and Coake's Cafe. 42 
65. Depoſitions taken in the Dutchy and 
exemplified, were offered in Evidence, but re- 
jected, becauſe the Anſwer of the Defendant 
was not alſo exemplified; ſo that ic might appear 
to be the fame Matter and Title; by this it 
ſcems then — might have been allowed. Clayt. 9. 
S mas 

66. In Ejectment for an Eſtate of the Lord 
Cobbams in Rem, it was held upon Evidence per 
Cav by Advice of all the other Judges, whom 
dne of the Barons was ſent to contult, (quod nota) 
Thax if one Wieneſs be examined for the Defen. 
dant de bene eſſe to preſerve his Teftimony, 
upon # Bill preferred; and before Anfwer, and 
upon n Order of Cburt for his Examination, 
made upon hearing of Counſel on both Sides; 
and if after Anſwer, the Witneſs die before he be 
examined again, che Anſwer coming in on the 


28th of November, and the Witneſs's Death hap- 


pening on the 18th of December following, and 
being fick all the mean Time, fo that he could 
not go to be examined; that notwichſtanding a 
this, the Fxaminarion of ſach a Witneſs ſhoul 
not de read in Evidence, becauſe it was _ 
ore 


72 dus Lab ot Evidence. 


N Iſſue joined in, r „and 
& been examined after; An DT IS 
Ad not appear to be iny Cee Hard. 555 
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67. In r. On th the, Trial ware pro- 

duced 1. Pe for the Plaintiff, certain 
gate D. in Chat ery where was à Bill 
ed,, and a Sub V iſſued, and Depoſitions ta- 


e de bens eſſe, 4 b Witneſs dies before An- 
. upon * 4 idence a Verdict pro Quer. 
ea ordered a 45 ſtaid until the Opi- 

By. of the rh cee was had; and now twas ar- 
$855, tha that they, were. good. Evidence; for the 
d of the Bill was to examine Witneſſes in per- 

etuam rei memoriam; and if there had been an 

Res. en they muſt be re-examined if living, 

by t here they, dying before Anſwer, are always 
allowed to be. read in Chancery. It's. true that 

i ly peaking there . ought to be Bill. and 


wer proved bet ore Depoſitions, but here the 
itneſſes die before Anſwer, and it was through 
the ee rs Default, that there was no Anſwer, 
and in Contempt ſhall not prejudice 
Fe Plaintiff, w 0 cannot keep his Evidence alive, 
ere the 17 79 joined in Commiſhon, and 
crols-examined them; this is always allowed as 
Exidence chere, and that Court is Time out of 
Mind, and Part of their Buſineſs is to perpetuate 
Teſtimony : 1 1 if this be) not Evidence, any 


Pena may 5 his Obſtinacy _ deprive me of 


e Teſtimony of ancient Witneſſes, by refuſing 
A till their Death. In God. 261, twas a 


229 K It Depoſition after Anſwer between the 
ſame 


artics were to be allowed as Exidagcs but 

zeld that *twas, if cou d not be found upon 
1 0 though not dead. See 2 Roll. Abr. 679. 
ontr. Serjeant Jemain. They are go Evi- 

0 N erp was. no Anſwer... Here was 
no 
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upon ſuch Depoſtions, becauſe no Iſſue is joined, 
1 Cr0.3,52. Shary's Cafe. z In 167. To makePerjury, 
it mulf be in a Matter pertinent to the Iſſue; tis 
tie common Practice to produce Bill and Anſwer. 
In tlie Cale of Ford and Gray tried at Bar in Com. 
Bin. an Exemplification was produced of Depo- 
icions in Chancery, and becauſe no Anſwer 
was ſhewn, the Depoſitions were rejected, per 
Ch. J. Polexfen & al. ibid. Tis the Anſwer that 
makes the Depoſitions of any Validity. Depoſi- 
tions in Caſe of an Anſwer by an Infant by his 
Guardian, may be read, though the Anſwer be 
no Evidence againſt himfelf. Ch. JF, Quere, 
If any Court by Courſe of Law, can examine 
Witneſfes till flue be joined, and therefore I 
much doubt if thefe can be Evidence. We can- 
riot take Notice what the Chancery allows as Evi- 
dence, and their Practice is no Rule to us, Dolben 
dubitabat. For that the Court of Equity ts not ſo 
ancient, for before Ric. 2. the Petitions were to 
the King, and by him referred ſometimes to the 
Chancellor, and ſometimes to the Treaſurer, but 
no ſettled Court of Equity before the Chancelloc 
till Ric. 2nd's Time. Gregory. That it is good Evi- 
dence, becauſe they joined in Commiſſion and 
did crofs;examine. Eyres clearly, of another Opi- 
nion, Fhat it is good Evidence, that the Court 
of Equity hath been Time out of Mind. Sed quis 
Holt befitavit, adjournatur. Show. Rep. 3 63. Howard 
verſus Tremgin.. S. C. 4 Mod. 146. 
68. In Ejettione firme, for the Barony of Cacker- 
mouth, and all the other Eſtates of Foceline late Earl 
of Northrwmberland, the Leſſor ſnewed an Inquiſi- 
tion in the Time of Richard the ſecond, which 
found an Entail on the then Earl of Norchumber- 
land, and the Heirs Male of his Body, and de- 
ves his Title from Sir T-glaram Picrey, the 1 
l on 


94 Che lan ot Evidence, 


Son of. Heu, the fifth Earl of Northumberland of 
that Name, and offered in Evidence the Baronage 
wrote by Sir William Dugdale King at 
Arms. Sed non allocatur. Afterwards he offered 
divers Depoſitions taken de. bene efſe in Chancery 
without the Deſendant's Anſwer, which were 
reſected by. the Court for that Reaſon, - And it 
was agreed, That the Court was not obliged to 
admit of ſuch Evidence. But by Maynard, who 
was Counſel for the Defendant, The Courle in 
that Cale is to have an Order in Chancery, to 
oblige che other Party to admit of ſuch Evi. 
dence, but that does not oblige the Courts of 
Common Law. T. Jones 164 Piercy verſus . 
69. In Evidence to an Eſſex Jury ar the Bar in 
Eje&tment. Maynard for the Defendant offered 
an Exemplification under the Great Seal in 1988, 
of Depoſitions in Chancery whereby a Convey- 
ance made in 86 and loſt, was proved. And t 
Court agreed, Thar being ſo old, and the Re- 
cords * che Rolls burnt ſince, it is good Evi- 
dence, though the Bill and Anſwer were not in 
it, which by Twi/den and 2 was uſed but 
30 Years laſt paſt, and before it was not uſual to 
inſert the Bill, and Anſwer ; and this was given 
in Eyidence in a former Trial here at Bar, 
though ic appeared to be a Bill of Diſcovery by 
Francis Moor againſt Richard Moor his Father, un- 
der whom. the Plaintiff claimed as Heir, the De- 
fendant as Purchaſer, becauſe the Depoſitions of 
ſuch are never publiſhed without Notice given to 
both Parcies. 2 Keb. 31. Blower verſus Ketchmere. 
70. Nota, It was ſaid by Juſtice Ellis, That it 
8 by the hes 9 B. R. in 
nale of Dattom, upon a Trial at Bar concerning 
his Will forged by Mc Colt, That Depoſitions ta- 
ken in Chancery, in i memoriam, u 


on a Bill for that Purpaſe exhibited, cannot be 
4 


given 


The Lat of Evidence, 95 
iven in Evidence at a Trial at Law, unlefs there 
be an Anſwer put in and produced; and ſo he 
faid, he had known it ſeveral Times reſolved both 
in B. R. and in C. B. Ray. 1 Anonyma. 
71. To prove a Jointure, Depoſitions in Cha- 
cery were produced by the Plaintiff, which were 
offered to be read. The Bill and Anfwer being ra- 
ken of the File and loſt, they offered to give 
an Account that ic was once filed, which was by 
the Six Clerks Book, and produced an Enrolment 
of the Decree, which mentioned both Bill and 
Anſwer. And the Court was of Opinion, that 
the Jointure-Deed being loſt, ow na a upply 
the Proof by Memorials thereof, ſince it waz 
impoſſible to ſhew the Deed it ſelf, and the 
au had a Verdict. 5 Mod. 110. Berleys 
72. The great and main Reafon why Depoſitions 
taken in the Court of the Counſel at Tork in Caſe 
of Freehold, were not allowed to be read here, 
was becauſe the Court where they were taken; 
was not holden competent in a Caſe of this Na- 
ture. Hob. 109. The King and the Lord Hanſdon 
verſus Counteſs Dowager of Arundel and the 
Lord William Howard. I 
73. On Evidence to a Jury, Hutton ſaid, That 
itions in a Court, which is not a Court of 
Record, as the Spiritual Court, although it be a 
Cauſe of which they have Juriſdiction, ſhall not 
be read here, but by the other three Judges contre. 
But they all agreed, That Depoſitions taken in 
the Counſel at Doré or Marches of Wales, ſhall 
not be admitted ; and afterwards they agreed 
with Hutton in that Caſe, becauſe it never was 
done, they would not make a Precedent, Lit. 167. 
Anonymms. 


74. It 
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4. It was moved by Serjeant Vylde, That De. 
poſitions taken in the Eccleſiaſtical. Court, might 
e given in Evidence in a Trial at this Court; and 
the Court was againſt it, becauſe they were not 
takes in a Court of Record. And they ſaid, al. 
though the Parties were dead, yet they ought not 
aloe, And by Banks Ch. J. No De- 
tions ought to be. allowed, which are not ta- 
ken. in a Court of Record. And Faſter and Reeve 
were of Opinion, That although the , Parties 
would. aſſent to it, yet they ought, not to be gi- 
den in Evidence againſt. the conſtant Rule in 
ch Cale ;.. Crawley. held the contrary, for he 
aid, That a Writing which by the Law is; not 
vidence, might be admitted. as Evidence by the 
onſent of the Parties. Mar. 120. Anomy mus. 
The Sir Tho, 'Dawby brought an Action on the 
Caſe againſt a Pariſh-=Clerk ; and in this Caſe, 
Depoſitions taken in the Eccleſiaſtical Court, 
were admitted to be read in Evidence, becauſe the 
Witneſſes were dead, but it was denied the Jury 
to have theſe Depoſitions with them, Clay. 62. 
Dawby's Caſe. . A eee l za) 
76. It was agreed by all the Judges, That if a 
Witneſs who was examined by the Coroner be 
abſent, and Oath is made that they have uſed all 
their Endeavours to find him, that is not ſufficient 
to authorize the reading of his Examination, 
Kehre 55. gt * 
77. It was reſolved by all the Judges, That in 
Caſe any of che Wienelles which were examined 
before the Coroner were dead or unable to tra- 
vel, and Oath made thereof, that then the Exa- 
minations of ſuch W itneſſes ſo dead or unable to 
travel, might be read, the Coroner firſt making 
Oath, that ſuch Examinations are the ſame he 
took upon Oath, without any Addition or Alte- 
rations whatſoever. Kehynge. 55. 1 Levinx. 80. 
Brumwiche's Calc. 78, On 
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78. On an Indictment of Murder it appeared, 
That one of the Witneſſes who was examined 
before the Coroner of the Verge was gone be- 
yond 'Sea, as'it was ſuppoſed by the Procurement 
of the Defendants, on which it was. doubted, 
whether his Depoſition might be read? And it 
was ruled it ſhould; for being beyond Sea is the 
fame as if he were dead as to this, and accord- 
ingly it was read: But the Opinion of all the 
Court except the Ch. J. was, That a Depoſition 
taken before -a Juſtice of the Peace, 'ought not 
to be allowed in ſuch a Caſe, for the Authority 
of the Coroner ſuper viſum Corporis is very great, 
and in ſome- Caſes, is a Record that cannot be 
traverſed. It was moved by the Ch. J. That 
the Footmen who were found not Guilty, and 
againſt whom no Evidence had been given of 
Misbehaviour or ill Language, but only that they 


were waiting on their Lord, ſhould be examined 


for the Preſervation of their Teſtimony - againſt 
other Offenders, was refuſed by the other Judges, 
who ' ſaid, they had no other Authority in this 
Caſe, but as Juſtices of the Peace. T. Jo. 53. 
Thatcher and Waller's Caſe. Kelynge 55. | 
79. On an Information tried at the Bar by a 
Briſtol Jury againſt one Samuel Pain, a Miniſter 
there, ſetting forth, That the Defendant was the 
Compoſer; Author, and Publiſher of a moſt ma- 
licious and wicked Libel againſt the late Queen 


Mary, which was ſtyled her Epitaph; upon Not 


Guilty pleaded, the Caſe upon the Evidence ap- 
peared to be thus : That Pain wrote the Libel, 
it being dictated to him by another. That he 


afterwards put it into his une Pow y, ” — 
ead of another 


delivered it to one Brereton in 


Paper, who tranſmitted a Copy thereof (through 
ſeveral Hands) to the Mayor of Brifol, which 
occationgd-the Mayor to =_ fot- Brereten to exa- 
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mine him, which he did upon Oath, but not in 
the Preſence of Pain. Brereton was no dead, 
and the Queſtion was, Whether his Depoſitions 
taken before the Mayor, ſhould be given in Evi. 
ence at this Trial? The Counſel, for the De- 
endant inſiſted, That -ic could not be done by 
Law, becauſe Brereton being dead, the Defendant 
had loſt all Opportunity of croſs- examining him; 
That this Caſe was not like an Information before 
a Coroner, or an Examination by Juſtices of the 
Peace of Perſons accuſed, and. afrerwards com- 
mitted for Felony, becauſe they have Power by 
a. particular Statute, to take ſuch Examination 
both of the Fact and Circumſtances, and to put 
it in Writing, and certiſie it at the next General 
Gaol-Delivery. But Depoſitions of this Nature, 
are never allowed to be read as Evidence in a Civil 
Cauſe, and much leſs in a Criminal Cauſe; that 
before the making thoſe Statutes, no ſingle Ju- 
ſtice had Power to take Informations of Witneſ⸗ 
ſes againſt Criminals, neither could the Conſer- 
vators at Common Law take ſuch Depofitions. 
They might remove or ſecure the Diſturbers of the 
Peace, and theJuſticesof Peace may now prepare” 
Buſineſs for the Seſſions; but they have no Juril- 
diction before the Indictment is found; but if at 
any Time before the Statute they had taken ſuch. 
Examinations, they were never given in Evi- 
dence againſt the Party. To which it was an- 
ſwered, That the Statute makes no Difference in 
this Caſe, for the Power of a Juſtice of Peace 
to take Examinations is not grounded upon it, 
he might examine a Criminal hy Virtue of his 
Office, and the Statute doth only. inferoe the Exe - 
cution of his Office, by commanding him to 
take ſuch Examinations, that if be had com- 
mitted it to Writing, and tranſmitted it to the 
Gaob Delivery, it would have been given * Evi- 
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Whether he was bankrupt or not bankrupt, or to 
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dence to convict the Patty; and the Redfon why 
ſuch Examination ſhall be read, is not by Virtue 
of any Statute-Law, but by the Auchoricy of the 
Perſon before whom! the Oath is taken, and if 
ſuch Oath. ſhould be falſe, the Party might be 
indicted for Perjury. The Court thereupon ſent 
the puiſhe Judge to confet with the Juſtices of 
the Common Pleas, who, returning, the Ch. J. 
declared, That it was the 3 8 of both the 
Courts, that theſe Depoſitions fhould not be given 
in Evidence, the Defendant not being preſenc 
when they were taken before the Mayor, and ſo 
had loſt” the Benefit of à Croſs- Examination. 
5 Mod. 161. Rex verſus Pain, e 1 
30. Depoſicions taken by Commiſſioners on a 
Commiſſion of Bankrupcy, ſhall not be given in 
Evidence in a Suit, in which the Queſtion is, 


prove any Thing depending on it, becaule the 
other Party could not erofs- examine the Perſon 
that made the Depoſition. 2 Rol. Abr. 6794-3... 
81. An Affidavit made before a Maſter in Chan- Wi 
cory by one dead, was produced in Court, but 1 
not fuffered to be read, but as a Note or Letter, 
unleſs the Plaintiff yi produce a Witneſs to 
ſwear, That he was preſent when oy Oath was 
made before the Maſter.” 3 Mod. 36. Goodiet 
verſus Smith. - e e e og fl 
82. An Order of the Court of Chancery, is 8 
not to be given in Evidence, without producing Bi 
à Copy of the Bill on which it was made; and 4 1 
Commiſſion out of Chancery to abutt and abound | 
certain Lands, returned and acquieſced nnder, 
and an Enjoyment accordingly, is good Evidence i 
of the Land ſo bounded being rightly bounded 5; 1 
but a bare Commiſſion returned without more, is 
ho Evidence at all. 6 Mod. 146. Turner verſus x 
urſe. | f | 1 


an owe - © 

— — WS — 
EAN IST 

Þ law AS _— FR 


1 
— — 
8 


— — 
— d — 
— — 


— 

P< 

— — - 1 

1 — 
4 © © * — 

4 4 

*X n 

* 


bt a — 

, 92 i 
8 
+. 
4 _ . 
a 3 4 


84. 5 
of . 15 
dings; 
hath Feen 


Stiff againſt Sti, the Judges admitted a Decree 
to have been under Seal, and yet would not allow 
it without Bill and Anfwer. And by Aleyn, It is 
uſual to diſallow ſuch Decrees, but an Exemplif- 
cation of the Chancery per Cur. always recites 
the Bill and Anſwer. Moreton Serjeant ſaid, he 
never did ſee the Seal of any Court denied to be 
given in Evidence; An Interlineation without 
any Thing appearing againſt it. will be preſum- 
ed to have been made at the Time of the making 
the Deed, and not after. 1 Keb. 21. Trowel verſus 
Caſtle. * 
15 A Decree of the Court of Wards not being 
under Seal, cannot be given in Evidence. 2 Rol. 

Rep. 457. Anonymus. | | 
86. A Sentence given in the Eccleſiaſtical 
Court concerning Tithes, may be given in Evi 
dence in an Action at Common Law, for that 
is a judicial AR. Mich. 13 Car. B. R. inter Comitem 
Son and Sir Broket Spencer per Cur. 2 Rol. Ab. 679. 

6. 
87 It was reſolved by the Court, That a Thing 
concluded in the Eccleſiaſtical Coure rouching 
Lands, cannot be given in Evidence at a WW 7 at 
| S* | | — 


- 


worth. | | | 
87. The Almanack is a ſufficient Evidence to 
rove a Day Sunday, &c. 1 Cre. 227. Page ver- 
fs Fawcet, S. C. 1 Leon. 242. Sid. 300. Copeney verſus 


Phelps. 6 Med, 41. Dom. Regin. verſus Dyer. 6 Mod. 


81. Burrough verſus Perkins. 

88. It was holden in Caſe of a Deviſe of Lands, 
that the ſhewing of the Will under Seal, and 
proof that it was examined by the Orignal is 
good Evidence, without ſhewing the original 
Will. Clay. * Lodges Caſe. | * 
90. The Will under which Title is made, muſt 
be ſhewed to the Court it ſelf, and not only a 
Copy, which they refule to admit. x Keb. 117, 
Eden verſus Chalkill. 

91. If a Man deviſe Land by his laſt Will in 
Writing, either by Force of the Statute of Wills, 
or at Common Law by Cuſtom, and that Will is 
proved in the Spiritual Court per Teſtes, yet the 
Probate of that Will, nor the Depoſitions which 
were taken forthe Probate, are not to be given in 
Evidence at the Common Law to prove the Will 
and the Deviſe of Land, becauſe that Probate as 
to the Land being a Freehold, is coram non judice, 
although the Probate was good as to the Perſonal 
Eſtate deviſed by the ſame Will. Hill 10 Car. B R. 
between Brett Nettar and Stephen Brett. 2 Rol. Ab. 
678. Pl. 1. 

92. In a Writ of Error on a Judgment in the 
Common Pleas in Ireland in Ejectment, this Que- 
ſtion aroſe upon aBill of Exceptions which was pre- 
terred, becauſe the Judges there would not dire& 
the Jury, that the Probate of a Will before the 
Archbiſhop of Canterbury, in whoſe Province the 
Teftator died, and alſo before the Biſhop of 
Fernes, was ſufficient and concluding Evidence, 
but only that they OE Evidence, _ » 

1 z e 


Ede Law of Evidence.” _ 10 
Law for Land. Style 10. Berfworth verſys Bei. 
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bl ood or 
not; and the Court was of Opinion, That no- 


Ordinary, he may give a Revocation in Evi- 
dence, becauſe this Evidence is in Affirmance of 
Spiritual Proceedings; and on this Iſſue the De- 
fendant may give in Evidence, that there are bons 
notabilia, but may not ſhew the Teſtator was nov 
compos Mentis, Sid 359. Noel verſus Wells. S. C. 
1 Levinz. 180. S. C. 2 Keb. 337. 3 
94. On Plene Adminiſtravit pleaded, the Ac- 
count given to the Ordinary, ſhall not be given 
in Evidence or any regard had unto it. Paſ. 7 Fae. 
Mildmay verſus Dean, per Cur, 2 Rol. Ab. 678. 3. 


VVV 
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The 6 1 7 Fy f N * | ; 103 
. In an Action of Trover upon not Guilty 
leaded, an Inventory of the Goods was given in 
Eridende to the Jury as the Goods were apprail- 
— Upholſterers. 4 Leon. 243. Arden verſus 


96. To the End that Vicars and Curates may 
the better make appear the certainty of the Aug- 
mentations to ſmall Vicarages and Curacies, it 
That every Archbiſhop, Biſhop, Dean and 
© Chapter reſpectively, on or before the 29th Day 
of September in the Year 1677. ſhall cauſe every 
Leaſe or Grant whereon' any ſuch Angmenta- 
© tion is made, to be fairly entered in a Book 
of Parchment, to be kept by their reſpective 
* Regiſters for that Putpoſe, and every Dean, 
Archdeacon, Prebendary, or other Eccleſia- 
* ſtica Perſon reſpectively, ſhall cauſe every 
Leaſe! or Grant whereon any ſuch Augmenta- 
tion hath been made, by himfelf, his Predeceſ- 
* for: or Predeceſſors, to be entered in the ſaid. 
© Books, to be kept by the Regiſter of the Biſhop 
of the Dioceſe ; for the entering whereof no 
Fee ſhall be paid, nor any Thing demanded, 
* ſave only a reaſonable Reward to the Clerk for 
* entering the ſame, not exceeding five Shillings: 
Which faid Entry being examin'd by the reſh - 
* dive Archbiſhop, — 7 or Dean, and by 
them reſpectively atteſted in the faid Book, to 
be a true Copy of the original Leaſe or Grant, 
* and that the ee in the ſame was in- 
* tended for ſuch Uſe, ſhall be as a Record; a 
true Copy whereof, proved by Witneſſes to be a 
true Copy, ſhall be deemed, taken, adjudged, 
* and expounded to be good and ſufficient Evi- 
* dence in the Law, whereupon the ſaid Vicars 
and Curates reſpectively, ſhall and may by Vir- 
tue of this Act from Time to Time, recover 

| H 4 © the 
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© the Benefit of ſuch Augmentations. 29 Car. 2. 
e. b "0h 76 er 44> 12) ag ber | 
97,. In Evidence to a Jury, Twiſden ſaid, That 
the Book of any Merchant is no good Proof, nor 
may be allowed to be read touching any Debt due 
to him; but of any Debt againſt himſelf it may be 
good enough, which was agreed per Cur. 1 Keb. 
27. Crouch verſus Drury. | 20207 


98. On a Trial at Bar for Lands in the County | 


of York upon Ejectment, the Leſſor of the Plain. 
riff made Title under a Gift in Tail made by 
Edward the ſecond, to Robert de Clifford and the 
Heirs of his Body; and to prove himſelf Heir of 
the Body of the ſaid Robert, he produced a Pedi- 
ree by which the Diſcent appeared; and Sir Wil 
Rom Dugdale and other Heralds being ſworn, de- 
clared, That the Pedigree was deduced" out of 
Records and ancient Books in the Office of He- 
ralds; but the Court would not allow; that for 
Evidence, without ſhewing the Records and 
Books from whence it was abſtracted, and after- 
wards an ancient Book was ſhewn by them, which 
ended in the Year 1582. which was allowed for 


Evidence and confirmed the Pedigree. King ver- 


ſus Fofter. T. Fo. 224. S viſa 21 
99. At a Trial at Bar in Ejectment, the Que- 
ſtion was, upon the Time of the Commencement 
of a Leaſe, which was to commence upon the 
Determination of a Leaſe then in being to Queen 
Elizabeth. And to prove ſuch a Leaſe to the Queen, 
an ancient Book, in which were Entries of Leaſes 
of the Premiſſes ever ſince Henry the ſeventh's 
Time, and found among the Evidences of the 
Biſhops, - (this being Bi 12 Land,) was offered 
and oppoſed, becauſe not ſuch good Evidence as 
they might have had; becauſe this being to the 
Queen muſt have been inrolled, and then hey 
| | 115 might 


? 
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might have brought a Copy of the Inrolment. 
And though it was anſwered, That to prove the 
Leaſe a good Leaſe, it would be neceſſary to pro- 
duce a Copy of the Inrolment, becauſe without 
Inrolment the Queen could not take, yet to 
prove a Leaſe in Fact, this would be good Evi- 
dence, and that it was what it was offered for. 
Per Car. Inrolment is better Evidence of a Leaſe 
in Fact than the Book, ideo muſt be produced. 
6 Mod. 448. Stillingfleet verſus Sir H. Parker. 
too. For the preventing Tradeſmen and Han- 
dicraſts- men wo keep Shop-Books, from de- 
manding Debts of their Cuſtomers upon theic 
Shop-Books long Time after the ſame hath been 
due; and when as they have ſuppoſed the Particu- 
lars and Certainty of the Wares delivered to be 
forgotten, then either they themſelves or their 
Servants have inſerted into their ſaid Shop- Books, 
divers other Wares ſuppoſed to be delivered to 
the ſame Parties] or to their Uſe, which in Truth 
never were deliver d, and this of Purpoſe to in- 
creaſe by ſuch undue Means the ſaid Debt: And 
whereas divers of the ſaid Tradeſmen and Handi- 
crafts- men, having received all the juſt Debt due 
upon their ſaid Shop-Books, do often times leave 
the ſaid Books uncroſſed, or any way diſcharged, 
ſo as the Debtors, their Executors or Admini-. 
ſtrators, are often by Suit of Law enforced to 
pay the ſame Debts again to the Party that cruſt. 
ed the ſaid Wares, or to his Executors or Admi- 
ſtrators, unleſs he or they can produce ſufficient 
Proof by Writing or Witneſſes, of the ſaid Pay- 
ment, that may countervail the Credit of the 
ſaid Shop-Books, which few or none can do in 
any long Time after the ſaid Payment: It is 
enacted, 

That no Tradeſman or Handicrafts-man keep- 
ing a Shop-Book as is aforeſaid, his or _ 
| Ke 


Execute or; Adminiſtrators, ſhall: be allowed, 
admitted or received to give his Shop-Book in 
Biden in any Action for Money due for 
Wates kereafter to be delivered, or for Work 
© thereaker mie done, above one Year before 
© the; ſame Action brought, except he on they, 
© their Executors or Adminiſtrators, ' ſhall. have 
obtained or. given; a Billiof Debt, or Obliga- 
© tion of, the Debtor for the ſaid Debt, ot ſhall 
© have broaght or purſued againſt the ſaid Debtor, 
© his! Exegutors,, of Adminiſtrators, ſome Action 
© for the ſaid Debt, Wares, ot Work done, 
© within one Year next after che ſame Wares 
© delivered . Money due for Wares delivered 
© or, Work dene. Provided always that this Act, 
% r any; Thing therein contained, ſhall not ex. 
tum to apy Intercourſe of Traſſick, Merchan- 
* diving, Buying, Selling, or ather Trading or 
dealing for Wares delivered or to be deli- 
© yered,, Maney due, or Work done, or to bg 
. _ between Merchant and Merchant, Mer- 
* 
'c 


7 Tradeſman and Tradeſ. 
man, ſor any Thing directly falling within 
© the Qirquiĩt or Compaſs of their mutual Trades 
2 0 126; but that for ſuch Things on- 


© %, they and every of them ſhall be in Caſe 


as if this Act had never been made; any 
Thing herein contained to the contrary not- 


© withſtanding. 7 Fac. c. 12. Scl 
0 r., A Difference ariſing between the 
Impropriator, and the Pariſhioners concer- 
ning the Right of a Hoaſe, he brought an 
Hypertens, ond by his Counſel moved the Court, 
That the Churchwardens, who had the Cuſtody 


of the Pariſh- Books, might produce them, ſo 


that he might have a Sight thereof, and Copies 
of what concerned his Title; and this was com- 


pared to the Caſes of Corporations and Copy- 
holders, 


a EE HE = © 7? WM - on.occ bod 


- 
- 


/ 


- 


ders who upon up Motions haye frequent! 
a Rules of this Court for the Steward 90 
-rafit, Copies, and that the Court-Rolls might be 
produced. at Trials. It was likewiſe aid, That if 
che Plaintiff ſhould exhibit a Bill againſt the 
Church-wardens, he would have' an. Account of 
che Parlſh-Books: But the Court were of Opi- 
holders,. becauſe afl the Tenants of the Manor 
have an, Intereſt, in the Court-Rolls; but here 
the Impropriator hath a diſtin Intereſt from the 
Patiſhioners ; for it was not a Parochial Right, 
but a Title which is now in Queſtion ; and there- 


nion, That this Cafe differed from that of Copy- 


fore it was not Reaſon that the Pariſh Books 
ſhould be produced, which would be to ſhew the 


Defendant's Evidence. Then as to Church-war- 
dens, they are not a Corporation Without the 
Parſon. 5 Mod. 395. Cox verſus Copping. eee B 

102. On a Motion of Mr. Raymond, it was 
ordered that the Book of Transfer of Stocks, and 
other Books, of the Eaſt- India Company, ſhould: 
be produced at a Trial to be had the next Day 
at Guild- ball, or that the Parties might have Co- 
pies of what Part of them they plealed to give in 
Evidence ; it being a Cauſe between Parties ha- 
ving Stock there; concerning which the Action 
was brought. And per Cur, There is great 
Reaſon for it; for they are Books of a Publick 
Company, and kept for publick Tranſactions, in 
which the Publick are concerned ; and the Books 
are the Title of the Buyers of Stocks by Act of 
Parliament; and it was granted. Farreſly 129. 
Gery verſus Hopkins. 1 5 

103. In an Action of Treſpaſs. The Parties were at 
Iſſue, and at the Trial by Niiprius, in the County of 
Devon, to prove the Nonage of the Plaintiff at the 
Time of the Leaſe made (which he would avoid) 
a Church-Book was given in Evidence. 1 Cre. 
411. Vicary verſus Farthing. S. C. Mo. 451. 


104. Note, 


2 ene ieee. 
ro# The Lam of Evidence, 

104. Note, Upon Evidence to a Jury, between 
Bret and Ward, upon the Diſtotytipn of a Vica- 
ridge, in the County of Warwick, Which was Part 
of the Priory of Dantry, where the Pope by his 
Bull gave to the Vicar minutas decimas et alteragium; 
and it-was certified by the Doctors, that alteragium 
will paſs to the Vicar, Tythe-Wool, c. And 
the Uſage was ſhewed in Evidence, and the Co- 
' py of the Pope's Bull; and the Court would not 
credit that, without ſeeing the Bull it (elf ; and 
ſo the Party was Nonſuit, and the Jury was dlſ. 
charged. Winch. 70, Bret verſus Ward. | 

105. If an Iſſue be taken whether Lands belong 
to a Priory or not, tis good Evidence to ſhew 
they are not mentioned in the Certificate, becauſe 
when Priories were ſuppreſſed, a Commiſſion iſ- 
ſued, and all their Lands and the Value thereof 
were certified thereon. Lit. 36. Anonymus. 

106. A Copy of a Roll under the Steward“; 
Hands, who was Counſel for the Lord who was 
Plaintiff, was admitted good for the Copyholder; 
but contra, of ſhort Notes by Way of Hreviat, 
which the Court agreed; and alſo, that finding 
by ſpecial Verdict, or Admiflion, on former 
Pleading is good Evidence, unleſs the contrary 
appear. 1 Reb. 720. Lee verſus Boothby. 

107. Jones moved that Haſtings, Sheriff of Mid- 
dleſex, might bring in an Inventory of Goods taken 
in Execution by Fieri facias for Evidence (in Tro- 
ver) of the Value of the Goods, which the 
Court granted in a Suit between other Parties, 
the Sheriff being not charged, albeit he be not 
compellable on ſuch a Writ, but only on Extent; 
and he agreed to bring it at the Trial if he could 
2 it. 2 Reb. 277. Pl. 39. Baxter & Cramfield vet- 

us Seix. | 


108, Up- 
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108, Upon Evidence in a Trial at Bar the Que- 
ſtion was, If one was of full Age at the Time of 
his Will made by him? And upon Evidence it ap- 
pears that he was born the 14th of Febryary 1608, 
and he made his Will when he was of the Age of 
Twenty-one Years within Two Days; and to 
prove. his Nonage, the Defendant produced an Al- 
manack, in which his Father had writ the Nati- 
vity of the Deviſor, and it was allowed to be 
ſtrong Evidence. Ray. 84. Herbert verſus Tuck- 
all. IN Ne 
109. In Evidence to a Jury, it was offered as 
Evidence of an Entry a Note thereof, ſubſcribed 
by the Perſon that entered, and the Witneſſes 
thereto were dead, and their Hands only pro- 
ved, and that it was done by Direction of Hyde, 
Juſtice of the C. B. who teſtified it; which after 
ſome Doubt the Court would not admit, with- 
out proving actual Entry, eſpecially being to 
avoid a Fine; but they admitted what Hyde ſaid, 


5 4 good Inducement to the Jury, but no con- 


vincing Evidence. 1 Keb. 502. 
Combe. | 
Ito. In an Action upon the Caſe for taking the 
Profits of the Under-Clerk of the Treaſury; a 
Note obtained by the Lord Finch, Maſter of that 
Office formerly, of the Officers Subſcription, that 
they were but Servants, which by Allen for the 
Plaintiff, is no more than ſome Pariſhioners Sub- 
ſcription to pay Tyche in Kind, which will not 
bind others ; which the Court agreed; and refu- 
ſed to let it be given in Evidence, eſpecially Part 
being cut off. 1 Keb. 258. Whitchurch and Paget. 
111. In a „ impedit in Evidence to the Ju- 
ry, the Counſel of the King to prove a Retainer, 
offered in Evidence a Copy of the Retainer, 
which was entered in the Court of Faculties, but 
was 


yer verſus 


was not allowed by the Court; but the 'Oath of 
one 'who had ſeen the Retather, under the Hand 
and Seal of the Counteſs of Derby, was held good 
Evidence, becauſe the Plaintiff was a Stranger to 
it. Lit. 1. Ning verſus Fanbwell. Oe es 
112. In Evidence to a Jury to prove J. S. to be 
Heir to J. S. the Court would not accept of a 
Pedigree drawn by a Herald at Arms as Evidence, 
nor would they ſuffer che Jury to have it wich 
chem. 'Paſ. 8. Fac. 1. Plumpton verſus Robinſon, 
2 Rol. Abr. 686. Pl. 2. La ph 
. In Debt for Rent, on Reference to the Se. 
adary-to fee if all were paid, he reported that 
a Receipt of the laſt half Vear's Rent was ſhewed 
in Diſcharge of all former Arrearages ; but pe 
Cu This is only Evidence of Payment of all, but 
it is nb Diſcharge of the former Arrear, unleſs it 
be under Hand and Seal, and then but by Eſtop- 
pel. 2 Reb. 346. Coo, verſus Denne. 
114. It ſeems the King cannot be a Witneſs in a 
Cauſe by his Letters under his Sign Manual. 
4 2 1. In the Chancery contra. 2 Rol. Abr. 686. 
1. ke 
116. In Trover for 400 l. the Defendant offere 

Evidence that Money paid by Colonell, who 
was ſaid to be Bankrupt the 25th of Februar, 
x66, was the Defendants Money) by Tytas, ſent 
by the King 'to this Purpoſe, which the Court 
denied; chis being a Difference between Party 
and Party; but were the Matter only concerning 
the King, his Teſtimony were good. 2 Keb. 349. 
Liteot 'verlus'Baokwell, - We 
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* he 20 
3 __ 
0 tage al Matter by Wa 
Pleadi „there he ſnall take Aang of 13 
the Evidence. För Example the Rule of * 
That a Man cannot juſtify the killing alt 
of a _ and —— in Mar Caſe by 9 cal 8 
teceived to give the ial Matter in Evidence, 

i that it was ſe deftwdendo, G-. Cok. Lit! 283. 

2. Harrer brought an Action of . — Aint 
Hainifard, Adminiſtrator of Kirby, who leaded A 
Retainer. The Plaintiff demurred in Law, be- 
cauſe it amounted to the General Iſſue of Pleine- 
nent Adminiſter. But the better Opinion of che 
Court was, chat this is no Cauſe of à Demurrer, 
for: the Plea is ſufficient, and beſides it is ſome 
Matter in Law, which hath been allowed alw 
to'be pleaded ofpecially, and not left to che Jury; 
and the Reaſon of preſſing a General iſſue, is not 
for Infufficiency of the Plea, but not to make 
long Records where there is no Cauſe, which is 
Matter of Diſcretion, and therefore is tb be mo; 
red to the Court, and not to be demurred upon. 
Hub. 129. Sir Henry Warner verſus wg 14 H. 
6. 13. 21 Hf. 6. 1 

3. In an Aſſan uo on a Bill of Excha! „the 
Defendant "leaded, that he was a Gen eman, 
and went beyond Sea only to travel; and tra 
rerſed his being a Merchant, and to this 
Phinciff demurfed. It was (aid, che t "if che the, 55 
amaunced to the Genera Iſſue; for 


127 3 * 


IF# Tho Lawof Eaence,” 
ter of it would avail the Defendant, it might be 
given in Evi To which it 
was anſwer d, That it was no General Rule, that 
a Matter could not be -plgadgd ſpecially, which 
* given in . upon Wo General If. 
ve. In ctign of De Rent, am Ent 
and Suſp! Ky: 'the 8 ba ds given in Evi 
dence, upon Nil Debet; yet tis always allowed to 
bg, plea and ſo Nil babuit ãn Tenementis ; and 

ere / ver the Matter pleaded contains Matter of 
aw, it is sllowed to be pleaded, tho it might 
{hewn. upon; the General ſie. And of that 
pinion, was the Court. 2 Ven. 297. Sarsfield ver. 
ſus Miberihy. S. C. Show. 127. 
4 A Man in many Caſes may plead Speci 
Matter to avoid the Plaintiff's. Action, tho' he 
might give it in Evidence upon the General Il. 
ſue ; as in Debt upon a Bond againſt a Feme 
5 pl ſne may plead Coverture, or give it in 
Evidence upon Non eſt fadtum. 5 Mod. 175. Huſ- 
ſe verſus Jacob. 61 IRIS 

F. In an Action upon the Caſe on Trover of 
certain Loads of Corn at Henden in 1M;ddleſex, and 
the Converſion. of them; the Defendant plead. 
ed, That before the Converſion, he was ſeiſed 
of certain Lands called Harminglow in the County 
of Stafford, and that the Corn whereof, Cc. was 
there growing, and that he did ſever it, by Force 
of which he was poſſeſſed, and the ſame caſually 
loſt.; and that the ſame came to the Hands of the 
Plaintiff, and the Plaintiff caſually, loſt the ſame, 
and the ſame came to the Hands of the Defendant 
at Henden, aforeſaid, and he did convert the ſame 
to his own:Uſe, as it was lawful for him to do; 
upon which the Plaintiff did demur in Law. 4. 
Einſon, The Plea is good, for the Converſion is 
e Point of the Action, and the Effect of it: 
For if a Man take the ſame, and do not con- 
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vert, he is not Guilty. And here the Defendant 
doth juſtify the Converſion, wherefore he cannot 
lead Not guilty. The General Iſſue is to be ta- 


& 
- 
: 


where a Man hath not any Colouf; but here 


the Defendant hath Colour, becauſe the Corn 
whereof, &. was growing upon his Land, which 

ight inyeigle the Lay-People, and therefore ir 
i feſt to plead the Special Matter. But admit 
that it doth amount but to the general Iſſue; yet 
there is not any Cauſe of Demurrer, but the 
Plaintiff ought to ſhew the ſame to the Court, 
and pray ttrat the General Iſſue be entered; and 
the Court Ex Officio ought to do it. And to 
this the Court agreed, and ſaid, That notwith- 
fanding the Plaintiff ought not to demurr. x Le- 
om. 178, Ward and Blum's Cafe. S. C. 1 Cro. 146. 
Said to be adjudged otherwiſe, but I conceive it 
to be a Miſtake. : 

6. Tho' a Plex doth amount to the General IC. 
fue; yet for that Reaſon alone the Plaintiff hath 
no Cauſe of Demurrer ; for the: Defendant may 
well diſcloſe the Matter of Law in Pleading, 
which. is a much cheaper Way than to to have a 
Special Verdict; and this is on the ſame Reaſon 
as giving Colour; but if the Matter by which 
the Defendant juſtifies be all Matter of Fact, and 


5 85 for the Trial of a Jury, then the Defen- 


ought to plead the General Iſſue, Per totam 

Car'. 2 Mod. 274. Birch verſus Wilſon. 
7. In an Action of Debt upon the Statute 
of 5 & 6 Ed. 6. c. 14. concerning Ingroſſers. 
K was held by Hale, Ch. Baron, That any 
Thing in the ſame Statute, upon which the Suit 
s commeuced, may be given in Evidence; but if 
it be in another Statute, it mult be pleaded: But 
that ſince the Statute 21 Jac. T. upon the Gene- 
nl Iſſue, any Thing may be given in Evidence, 
in excuſe of che Party ; and thereupon the 


Plain- 
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Plaintiff was nonſuited. Hardreſs. 231. Hamond, 
qui tam, verſus Taylor. V. Fo. 320. Rex verſus Pen, 
27H. 8. 21. 0 | | 
'8. By anA for the better Relief of Creditors, a- 
gainſt ſuch as ſhall become 2232 it is enacted, 
That if any Action of Tre pals, or other 
Suit, ſnall happen hereafter to be brought againſt 
any Commiſſioner, authorized by the Statute 
© made in Decimo Tertio of our late Sovereign Lady 
Queen Eliz. for Bankrupts, or any other Perſon 
© or Perſons, having Authority by Virtue of, or 
under the Commiſſion, authoriſing the ſaid Com- 
© miffioner for the doing or executing of any 
Matter by Force of the ſaid Statute, or this pre- 
* ſent Statute, That the Defendant or Defen- 
** dants- in any ſuch Action or Suit, may plead 
Not Guilty, or otherwiſe juſtify that the Act or 
© Thing whereof the Plaintiff or Plaintiffs com- 
© plained, was done by the Authority of the ſaid 
Act, made 13 Eliz. or in this preſent Act re- 
ſpectively, without exprefling or rehearſing of 
© any other Matter of Circumſtance contained in 
© either of the ſaid Acts, and without enforcing 
him or them to ſhew forth their Commiſſion, au- 
* chorizing the ſaid Act or Thing; whereunto the 
* Plaintiff ſhall be admitted to reply, That the 
© Defendant did the Fact ſuppoſed in the Decla- 
© ration, of his own Wrong, without any ſuch 
© Cauſe alledged by the ſaid Defendant ; where 
© upon the Iſſue in ſuch Action ſhall be joined to 
© betried by Verdict of twelve Men; and upon the 
Trial of that Iſſue, the whole Matter to be gi 
© ven on both Parties in Evidence, according to 
© the very Truth of the ſame ; and if Verdict up- 
* on ſuch Iflue ſhall paſs for the Defendant, the 
© Defendant to have his Coſts, 1 Fac. 15. Se#. 16 
9. By an Act for the Preſervation of the Fi 
ſhing in the Counties of Somerſet, Devon, and 
 "Cormgall, it is enacted, | 9, * That 


EA _ «— => 4B = A. Þ. . Do» 20 Av Ade BE. 


The Law of Evidence, 115 
That if any Action of Treſpaſs, or other 
© Suit, {hall at any Time hereafter happen to be 
* attempted and brought againſt — Perſon or 
© Perſons, for entring and going on the Land for 
* watching of the ſaid Fiſh, or for balking, hu- 
;og, conding, directing or guiding of the ſaid 
(Fiſhermen, in their Boats upon Sea or Sea=coaſt, 
for the taking of the ſaid Fiſh, or for the land- 
ing of the ſaid Fiſh, as aforeſaid, by Authority 
f of this preſent AR, the Defendant or Defen- 
dants in any ſuch Action or Suit, ſhall and may 


plead Not Guilty for any Thing doing by Virtue - 


'of this Act. And upon the Trial of that Iſſue, 
the whole Matter to be given on both Parties in 
Evidence, according to the very Truth of the 
: x Fac. c. 23. Seb. 4. 

10. In an Act made for the ſpeedy Recovery of 
many - Thouſand Acres of Marſh Ground, and 
other Ground within the Counties of Norfolk and 
SWfolk, lately ſurrounded by the Rage of the Sea 
in divers Parts of the ſaid Counties ; and for the 
Prevention of the like Surrounding hereafter, 
there is this Clauſe : 

And be it further enacted, That if any Action of 
Treſpaſs, or other Suit, ſhall happen to be attemp- 
ted, and brought againſt any Perſon or Perſons, for 


taking of any Diſtreſs, making of any Sale, impri- 


*ſoning of any Perſon or Perſons, or any other 
Thing doing by the Authority of this preſent Act, 
"the Defendant or Defendants in any ſuch Action 
*or Suit, ſhall and may either plead Not Guilty, 
or otherwiſe make Avowry, Cognizance or 
Juſtification, for the taking of the ſaid Diſtreſs, 
making of Sale, impriſoning, or other Thing 
doing by Virtue of this Act, alledging in ſuch 
' Avowry, Cognizance or Juſtification, that the 
"ſaid Diltzels Sale, Impriſonment, or other Thing 
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whereof the Plaintiff or Plaintiffs ſhall com. 
plain, was done by Authority of his Act, and 
according to the Tenor, Purport and Effect of 
this Act, without any Expreſſing or Rehearſal of 
any other Matter of Circumſtance contained in 
this preſent act; to which Avowry, Cognizance 
or Juſtification, the Plaintiff” ſhall be admitted 
© to reply, That the Defendant did take the ſaid 
l Diftref, make the ſaid Sale or Impriſonment, or 
did any other Act ſuppoſed in his Declaration, of 
his own! Wrong, without any ſuch Cauſe alle 
© ed by the faid Defe ndant, whereupon the: Hue 


c 


© in every fuch Action ſhall be joined, to be tried | 


by Verdict of Twelve Men, and not otherwiſe, 
© as is acuſtomed in other Perſonal Actions; and 
© upon the Trial of that Hue, the whole Matter 
© to be given on both Parties in Evidence, ac- 
© cording to the very Truth of the fame. 7 Fac. 
*c. 20. Seck. 20. 9625 SISTERS 
11. For Eaſe in Pleading againſt many cauſe. 
leſs and contentions Suits which have been, and 
daily are, commenced and proſecuted againſt Ju- 
ſtices of Peace, Mayors, or Bailiffs 'of Cities of 
Towns Corporate, Headboroughs and Port- 
Reeves, Conſtables, Tythingmen, Collectors of 
Subſidies and Fifteens, 'who for due Execution of 
their Office have been troubled and moleſted, 
and ftill are like to be troubled and moleſted by 
evil diſpe ſed contentious Perſons, to their great 
Charge and Diſcouragement in doing of their 
Offices; It is enacted, 1 22 
That if any Action, Bill, Plaint, or Suit up- 
on the Caſe, Treſpaſs, Battery or falſe Impriſon- 
ment ſhall be brought, aſter forty Days next af- 
©ter the End of this Seflion of Parliament, in a 
©of his OT Courts at Weſtminſter, or elſe- 
* where, againſt any Juſtice of Peace, Mayor or 


« Bailiff 
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© Bailiff of City or Town Corporate, Headbo- 
froughy,, Port-Reeve, Conſtable, Tythingman, 
Collector of Subſidies or Fifteens, for or con- 
' cerning any Matter, Cauſe or Thing, by them 
© or an of them done, by Virtue or Reaſon of 
* theit, or any of their Office or Offices, that it 
ſhall be lawful to and for every ſuch Juſtice of 
peace; Mayor, Bailiff, Conſtable, or other Of. 
© cer or cers before named, and all others, 
'which in their Aid or Aſſiſtance, or by their 
Commandment, ſhall do any Thing touching or 
*concerning his or their Office or Offices, to 


'olead the General Iflue that he or they are Not 


'quilty,. and to give ſuch Special Matter in Evi- 
'dence to the Jury, which ſhall try the ſame; 
' which Special Matter being pleaded, had been 
'2 good and ſufficient Matter in Law to have diſ- 
charged the ſaid Defendant or Defendants of 
'the Treſpaſs, or other Matter laid to his or their 
Charge : And that if the Verdict ſhall paſs with 
the ſaid Defendant or Defendants in any ſuch 
Action, or the Plaintiff or Plaintiffs therein be- 
come Nonſuit , or ſuffer any Diſcontinuance 
thereof, that in every ſuch Caſe, the Juſtices or 
"Juſtice, or ſuch other Judge before whom the 
aid Matter ſhall be tried, ſhall by Force and 
' Virtue of this Act allow unto the Defendant or 
"Defendants, his or their double Coſts, which he 
or they ſhall have ſuſtained, by Reaſon of their 
* wrongful Vexation in Defence of the ſaid Action 
* or Suit ; for which the ſaid Defendant or Defen- 
'dants ſhall. have like Remedy as in other Caſes, 
where Coſts by the Laws of this Realm are gi- 

ren to the Defendants. 7 Face I. c. 5. 
12. Another AR was afterwards made to enlarge 
and perpetuate the foregoing ; and is as follows, 
ne | I 3 © Whereas 
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© Whereas an Act, intitled, An Act for Eaſe i 
© Pleading, againſt troubleſome and contentious 
© Suits, proſecuted againſt Juſtices of the Peace, 
© Mayors, Conftables, and certain other his Ma. 


© jeſty's Officers, for the lawful Execution of their 


© Office, made in the 7th Year of his Majeſty's 
© moſt happy Reign of England, was made'to con- 


© tinue but for ſeven Years, which by Experience 


© hath ſince been found to be a good and profitable 
© Law ; Be it therefore enacted by the King's 
© mbſt excellent Majeſty, the Lords Spiritual and 
© Temporal, and the Commons in this preſent 
© Parliament aſſembled, and by the Authority of 
© the ſame, That the ſaid AR ſhall from ànd af. 
© ter the End of this preſent Seſſion of 'Parlia- 
© ment, be Perpetual, and have Continuation for 
© ever. And be it further enacted by the Au- 
© thority aforeſaid, That all Churchwardens, and 
© all Perſons, called Sworn Men, executing the 
© Office of Churchwardens, and all Overſeers of 
© the Poor, and all others which in their Aid and 
Aſſiſtance, or by their Commandment, ſhall do 
© any Thing touching or [concerning his or their 
Office or Offices, ſhall hereafter be enabled to 
© receive, and have ſuch Benefit and Help by Vir- 
tue of the ſaid AR; to all Intents, Conſtructions 
c and Purpoſes; as if they had been ſpecially na- 
© med therein. And whereas notwithſtanding the 
© ſaid Statute, the Plaintiff: is at Liberty to lay 
© his Action, which he ſhall bring againft any Ju- 
© ſtice of Peace, or other Officer in any Foreign 
© Country, at his Choice, which hath ' proved 
© very Inconvenient to ſundry of the Officers and 
* Perſons aforeſaid; that have been impleaded by 
* fome contentious and troubleſome 'Perſons in 
© Countries far remote from their: Place of 'Habi- 
* tations. Be it therefore enacted by the Au- 
" $665 b» 3c — 7. © thority 
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thority aforeſaid, That if any Action, Bill» 


©Plaint, or quit upon the Caſe, Treſpaſs, Bat” 
*tery, or falſe Impriſonment, ſhall be brought 
"after the End of this preſent Seſſion of Parlia- 
ment, againſt any Juſtice of Peace, Mayor, or 
* Bailiff of the City or Town-Corporate, Head- 


"borough, Poſt-Reeve, Conſtable, Tythingman, 


Collector of Subfidy or Fifreens, Church-war- 
dens and Perſons called Sworn Men, executing 
* the Office of Churchwarden er Overſeer of the 
poor and their Deputies, or any of them, or any 
other which in their Aid and Aſſiſtance, or by 
their Commandment, ſhall do any Thing touch- 
ing or concerning his or their Office or Offices, 
"for or concerning any Matter, cauſe, or Thing 
"by them, or any of them done, by Virtue or 
"Reaſon of their, or any of their Office or Offices, 
"that the ſaid Action, Bill, Plaine or Suit, ſhall 
"be laid within the Country where the Treſpaſs 
"or Fact ſhall be done and committed, and not 
* elſewhere, and that it ſhall be lawful to and for 
"all and every Perſon and Perſons, aforeſaid, to 
"plead thereunto the general Iſſue, that he or 
"they are Not guilty, and to give ſuch ſpecial 
Matter in Evidence to the Jury, which ſhall 
try the ſame, as in or by the ſaid former Act is 

"limited or declared; and that if upon the Trial 
of any ſuch Action, Bill, Plaint, or Suit, the 
"Plaintiff or Plaintiffs therein ſhall not prove to 
"the Jury which ſhall try the ſame, that the Treſ- 
"paſs, Battery, Impriſonment, or other Fact or 
Cauſe of his, her, or their ſuch Action, Bill, 
*Plaint, or Suit, was or were, had, made, com- 
emitted, or done within the County wherein ſuch 
Action, Bill, Plaint or Suit ſhall be laid, that 
* then in every ſuch Caſe, The Jury which 
* ſhall try che ſame ſhall find the Defendant andDe- 
* fendants in every ſuch Action, Bill, Plaint or Suit, 
— Not 
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© or ſhall. be brou 21 175 ae 


Not Guilty, without having any Regard ar Re- 
*Tpe&t to any Evidence given by the Plas 

* or Plaintiffs therein, , tonching the Treſpaſs, 
Battery, Impriſonment, or other Cauſe, for 
© which the ſame Action, Bill, Plaint or Suit, is 


13. In an Act for the Eaſe of the Subject in In- 


formations upon Penal Statutes Ert is this 


Clauſe, 1-34 1 
© And be it alſo encted by the Authority aforeſaid, 
That if any Information, Suit or Action, ſhall 


be brought or exhibiced againſt, an Perſon or 


© Perſons, for any Offence committed, or to be 
committed, againſt che Form of any Penal Law, 
* either by, or on the Behalf of the King, or by 
© any, other, or on the Behalf of the King and 
any other, it ſhall be lawful for ſuch Defendanes 
* 9, plead the Gegeral. Aue, that they are Not 
Guilty, or that they owe nothing, and te give 
* ſuch Special Matter in Evidence to the Jury that 
* ſhall try the ſame; which Matter being plead- 
ved, had. been a good and ſufficient Matter in 
© Law to have diſcharged the ſaid, Defendant or 
© Defendants againſt the ſaid Information, Suit or 
Action, and the ſaid Matters ſhall be then as 
* available to him or them to all Intents and Pur- 
© poſes, as if he or they had ſufficiently pleaded, 
* ſet forth or 1 the ſame Matter in Bar, 
* or. Diſcharge ſuch Information, Suit or 
© Action, Provided always that this Act, or any 
© Clauſe contained therein, ſhall not extend to 
© any Information, Suit or Action, N up- 
on any Law or Statute made againſt Popiſh Re- 
© cuſants, or for or concerning Popiſh Recuſancy, 
or againſt thoſe that ſhall not frequent the 
Church and hear Divine Service; nor to any 
© Information, Suit or Action for Maintenance, 
* Champenty, or buying of Titles, nor to any 
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uit or Information grounded upon the Statute 
x mage in the firſt Year of the Reon of our So- 
"yerega Lord the King, of a Subſigy granted to 
"the King, of Tonnage, Poundage, . Woal, Cc. 
nor for or concerning che cancealing or de- 
*frauding the King, his Heirs or Succeſſors, of 
any. Cuſtom, Tonnage, Poundage, Subſidy, 
Impoſt, or Priſage, or for tranſporting of Gol 
Silver, Ordnance, Powder, Shot, Munition o 
all Sorts, Wool, Woolfells or Leather, but that 
* ſuch Offence may be laid or alledgęd to be in 
ny County, at the Pleaſure of any Infor- 
"mer an Thing in this Act to the contrary not- 
wichſtandiog. 21 Fac. 1. c. 4. Sec. 4, 5. 

14 Where the King by his Prerogative might 
enforce the Subject in Informations of Intruſion, 
brought againſt them, to a Special Pleading of 
their Title, it is enacted, og | 
That whenſoever the King, his Heirs and 
ducceſſors, and. ſuch, from or under whom the 
King claimeth, and all others claiming under 
'the lame Title under which the King claimeth, 
*hath been or ſhall be out of Poſſeſſion by the 
Space of Twenty Years, or hath got or ſhall 
not have taken the Profits of any Lands, Tene- 
ments or Hereditaments, within the Space of 
Twenty Years before any Information of Intru- 
"fon brought or to be brought, to recover the 
ame; That in every ſuch Caſe, the Defendant 
'or Defendants may plead the General Iſſue, if 
he or they ſo think fit, and ſhall not be preſſed 
'to plead ſpecially, and that in ſuch Caſes the 
"Defendant or Defendants ſhall retain the Poſ- 
ſeſſion he or they had at the Time of ſuch In- 
ſormation exhibited; until the Title be tried, 
found or adjudged for the King. And — 

tc | © where 
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122 The Law of Evidente. 
* where an Information of Intruſion may ſitly and 
aptly be brought on the King's Behalf, that no 
© Scire {om ſhall be brought whereunto the Sub. 
* je& ſhall be forced to a Special Pleading, and 
be deprived of the Grace Intended by ok; AQ. 
© 21 Fac. c. 14. | ; | 
T5. In an A& for the better diſcovering and 
reprefling of Popiſh Recuſangs there is this Gaul, 
And be it further enacted, That if any Action 
© or Actions, ſhall at any Time hereafter be 
©commenced , or brought againſt any Per. 
© ſon or Perſons doing, committing or com. 


manding any Act or Thing, for or concern- 


© ing the Execution of this preſent Statute, or 
©any Article or Clauſe therein contained, That 
then 2 Defendant in ſuch Action or Actions 
may plead the General Iſſue, and be received to 
* maintain. the ſame by any Evidence that ſhall 
* prove his Doings and Proceedings warrantable 
© by this Law. 3 Fac. I. c. 4. Se. 38. 

16. In an Act for the rating and levying of the 
Charges for conveying Malefactors and Offen- 
ders to the Gaol, there is this Clauſe, _ 
And be it enafted, That if any Action of Treſ- 
© paſs, or other Suit, ſhall happen to be attempted 
© or brought againſt the Perſon or Perſons, for ta- 
king of any Diſtreſs, making of any Sale, or any 
other Act by Authority of this preſent Act, the 
* Defendant or Defendants in any ſuch Action or 
* Suit, ſhall and may either plead Nor Guilty, or 
© otherwiſe make Avowry, Cognizance, or Ju- 
© ſtification, for the taking of the ſaid Diſtreſs, 
© making of Sale, or other AR, by Virtue of this 
Act, alledging in ſuch N Cognizance or 
© Juſtification, that the ſaid Diſtreſs, Sale, Treſ- 
© paſs or other Thing, whereof the Plaintiff or 
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plaintiffs complained, was done by Authority 
f of this AR, and according to the Tenor, Pur- 
port and Effect of this Act, without any Ex- 
* prefling or Rehearſal of any other Matter of 
* Circumſtance" contained in this preſent Act; to 
which Avowry, Cognizance or Juſtification, 
the Plaintiff ſhall be admitted to reply, That 
the Defendant did take the ſaid Diſtreſs, made 
the ſaid Sale, or did any other Act or Treſpaſs 
* ſuppoſed in his Declaration, of his own Wrong, 
without any ſuch Cauſe alledged by the ſaid 
* Defendant ; whereupon the Iſſue in every ſuch 
Action ſhall be joined to be tried by Verdict of 
twelve Men, and not otherwiſe, accuſtomed in 
other Perſonal Actions; and upon the Trial of 
that Iſſue, the whole Matter to be given on both 
Parties in Evidence, according to the very 
Truth of the ſame. 3 Fac. I. c. 10. Sec. 3. 
17. In an Act to prevent and reform prophane 
Swearing and Curſing there is this Clauſe : 
And be it further enacted, That if any ſuch Of- 
fender ſhall commence any Suit in Law againſt 
g oy Officer or other, for fuch Diſtraining, Sale 
of Goods, Whipping, or ſetting in the Stocks, 
the Defendant-or Defendants may plead the 
*General Iflue, and give the Special Matter in 
Evidence to the Jury at the Trial. 21 Fac. 1. 


* 


bc. 20. Scck. 2. 3 
18. In an Additional Act againſt the Impor- 
tation of foreign Cattle, there are theſe Two fol- 
lowing Clauſees n 
And be it further enacted by the Authority 
* aforeſaid, That if any Action, Bill, Plaint, Suit or 
Information, is or ſhall be commenced, or proſe- 
cuted againſt any Perſon or Perſons, for any 
Service or other Thing made or done, or to be 
made or done, by Virtue or Colour of this, or 
MISS +3 hs do « ST ob as "$47 % . 
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© the afoteſaid Act; and upon the Trial of ſuch 
Action, Bill, Plaint, Suit or Information, it 
© ſhall aot be prov d to the Jury that ſhall try the 
© ſame, chat the Cauſe of ſuch Action, Bill, Plaint, 
© or Suit, of Information, did ariſe within ſuch 
County where ſuch Action, Plaint, Suit, or In- 
© formation is laid and tried, the Defendant and 
© Defendants (hall be found not Guilty, without 
© having Regard to any Evidence given by or 
© for the Plaintiff, Informer, or Profecutor. And 
© be it further enacted by the Authority aforeſaid, 
L That if any; Action, Bill, Plaint, Suit, or Infor- 
mation hath been, or ſhall be commenced or 
? ptoſecuted againſt any Perſon or Perſons, for 
© any Seiſure or other Thing done, or made, ot 
to be done, or made, in Purſuance or Execution 
of this, or the aforeſaid Act; ſuch Perſon or 
© Perſons ſo ſued in any Court whatfoever, may 
b plead the General Iflue, pd give this and the 
© aforeſaid Act in Evidence for their Excuſe ot 
Juſtification. 20 Car. 2. c. 7. Sect. 7, 8. 
919. By an Act for a Grant of certain Impo- 
ſitions upon Beer, Ale, and other Liquors, for 
the Encreaſe of his Majeſty's Revenue during his 
Life ; Ix is provided. | 
That if any Perſon or Perſons ſhall at any 
Time be ſued or proſecuted for any Thing by 
© him or them done or executed in Purſuance of 
this Act, he or they ſhall and may plead the Ge- 
© neral Iſſue, and give this Act in Evidence for 
© his Defence. 12 Car. 2. c. 23. Sec. 35. 
20. For the Relief of Collectors of Publick 
Money, their Aſſiſtants and Deputies, It is 
chatted, , 7 e __ 


That 
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© That all Collectors, and other Perfons who 
© have levied or collected, or ſhall levy or collect 
ny Sum or Sums of Money, or other act done 
(or ſhall do in order to the fame, by Virtue of 
any Act of Parliament now in Force, or of any 
other Act, Order or Ordinance, allowed to he 
put in Execution by any ſuch Act of Parſiament 
© as aforeſaid ; and who is, or ſhall be ſued for, or 
concerning the lame, by any. other than the 
(King's Majeſty, his Heirs and Succeſſors, he 
or they may plead, the General Iſſues, and there- 
upon give the Special Matter in Evidence for 
(his Excuſe and Juſtification : And that all and 
every ſuch Perfon and Perfons already fed or 
impleaded for any the Cauſes aforeſaid, may 
"notwithſtanding any Plea or Demurrer already 
"made by any ſuch Defendant have Liberty to 
ae, ſuch his Plea, and to plead the General 


( Iſſue, if he ſhall think fit ſo to do. 13 & 14 Car. 
r ui 

21. In an Act for the better and more eaſy Re- 
building of the Town of Northampton there is this 


ufe ; 

© And laftly it is enacted, That if any Perſon 
"or Perſons ſhall be, fued or impleaded fer any 
Matter or Thing done ip*'aww xecution of this 
Act, or in Purſuance thereof, he or they may 
lead the general Iſſue, and give the Special 
atter in Evidence. 27 Car. 2. c. 1. Sec. II. 
24, In an Act for making the River Stower Na- 
rigable, from the Town of Maningtree in the 
County of Eſſex, to the Town of Sudbury' in the 
County of Suffolk, there is this Clauſe ; 

And be it further enacted by the Authority afore- 
"lajd, That if any Action, Suit or Information, ſhall 
be commenced or proſecuted againſt any Perſon 
vor Perfons, for any Thing that he or they Den 

8 | I 
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136 The Law of Evidence; 
© do or cauſe to be done in Purſuance of this Act, 
© and executing any of the Orders and Directions 
* herein mentioned; all and every Perſon and 
perſons ſo ſued or N in any Court 
© whatſoever, ſhall and may plead the General 
Aue, and give this Act and the Special Matter 
© in Evidence. 4 Anne. c. 15. Set. g. 


CHAP. VIL 
Of Evidence in Actions on the Caſe on Promiſes. 


T. HE Conſideration muſt be proved. 1 Cre. 
201. Smith verſus Hitchcock. Het. fo. 

Anonymas, &c. | 
2. The Court declared their Opinion, That no 
Evidence of Account will maintain an Indebitatu 
eſſsmpſit on Money delivered to a Factor, who of- 
ten have Diſcharges of greater Value, and ſo in- 
volve the Court, which they will not allow: Ex 
motione Winnington to alter the Viſne ; and it was ſaid 
ſo to be ruled in Guild- ball laſt Sitting. 2 Keb. 781. 
Lincoln verſus Parr. 1 Mod. 268, Farrington ver- 
ſus Lee. Per North, Ch. J. h 

3. It was adjudged in the King's Bench, That 
if an Action is brought on an Indebitatus afſumyſi, 
and the Defendant plead Non aſſumpſit, the Plain- 
tiff cannot give in Evidence a Specialty to prove 
the Debt, as a Bond or a Leaſe by Indenture and 
Rent-arrear ; becauſe, he may ſuc an Action for 
the Debt grounded on the Specialty, but he ought 
to give in Evidence Matter of Contract or Re- 
ceipt, without Specialty. Moor. 240. Anomymm. 
2 Cro. ſoſ. Bean verſus Guyldley, &c. 

4 | 
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4. If 2 Husband and Wife cohabit, and the 
Wife deals ſeparately, her Contracts ſhall charge 
the Husband ; for Cohabitation is ſufficient Evi- 
dence of Notice. 6 od. 162. Langford verſus 
Admiaiſtrator of Tyler. H | | 

5. An Indebitatus afſumpſit was brought for 20 J 
as Executor to William Burroughs, for ſo much of 
the ſaid Williams Money, had and received by 
the Defendant in his Life-time, whereupon. the 
Plaintiff had Judgment by Nil dicit; and upon 4 
Writ of Inquiry, the Plaintiff not being provided 
co prove the Debt, (ſuppoſing it to be confeſſed by 
the Judgment) the Jury found but Two-pence 
Damages. Ventru moved to ſer aſide this Writ of 
er Cur. This being in an Action upon 
the Caſe, which lies in Damages, the Debt ought 
to have been proved; and fo, let it ſtand. 1 Ven. 
347. Reve verſus Cropley. | 6 
. Per Cur. If an Executor ſuffer Judgment to go 
againſt him by Default, upon executing, a Writ of 
1 Enquiry, he ſhall not give Evidence of Want of 
f. afſets, for he is eſtopped, as if it had been the 
» Caſe of an Heir ; for he ſhould have pleaded Ple- 


ix ne adminiſtravit, or ſpecially what Aſſets he has. 
id 1.77 on, Treil * = 2 a . 
I. 7. In Aſumpſt for 20 J. Debt, upon the Evi- 
[= dence it did appear, that Part of che! Money was 
id, and the Judge did heſitate, if the Plaintiff 
had not failed in, his whole Caſe, becauſe the 
fr, WM Conſideration is not as he hath made his Caſe to 
in- de; but after he was ſatisfied the Law was other- 
ve WY viſe, and gave Direction that the Plaintiff, ſhould 
nd Wl recover the Reſidue of the Money not paid; but 
for it ſeems otherwiſe where the Conſiderations were 
he MW ſeveral; as for the Price of a Horſe ſold to the 
e- W Defendant, and for Money lent, and one Action 
ws. © for both; there both muſt be proved to be due. 

lat. 145. Linley's Caſe, 1 
Tho 


2323 Ehe Law of Evidenee. 
8. The Defendant pleaded Now afſump/i:, and 
Triat before Hale in Middleſex, he 9 9 — 12 
Defendant to give in Evidence that he was under 
Age at the Time of the Promife; on which the 
Plaintiff was nonſuited. 2 Levinz. 144 Seaton 
verſus Gilbert. 2 Keb. 851. Paynter verſus Boremay, 
3 Keb. 798. Tapper verſus Duet. 
9. Feme Covert may plead Nn aſſumpſit, and 
give Corverture in Evidence, becauſe” Coverture 
— it no Promiſe ; ſo, fhe may plead Nox 
Fa#um to 2 Bond, and give Coverture in Evi. 
dence. d Hd. 230. Anwi. 
10. In an Afſumpfit for ten Pounds, Money leut, 
and Non * pleaded, and the Judge gave 
Way in this Caſe to prove Payment before the 
Action brought; which if the Defendant can da, 
therthere was no Conſideration to charge him in 
this Action. Clay 71. Blesbie's Caſe, hat ng 
. In Apt for Wares fold; it appeared upon 
the Evidence, that Part of the Wares were delive. 
re> after the Time in the Declaration mention d, 
t the Plaintiff did recover for the Reſidue; ſee 
me in thefe Actions for divers Wares fold, 
(where the Parcels do not appear in the Declara- 
tion;) how the Defendant in another Action 
brought for tlie ſame ſhalt defend himſelf, and it 
ſeems he ſhall: plead this Recovery, and aver it 
to be for the fame Wares formerly ſued for; and 
then give in Evidence in the ſecond Action that 
Proof and Evidence given by the Plaintiff in the 
firſt; for therein the Plaiatiff doth and ought to 


hs the Parcels fold in particular, which are 


generally in the Declaration, and by that 
Means it will appear to be the ſame, Clay. 143. 
Fenkinſon verſus Porne, TE | 
* T2. In an Aſumpſit for 107. due for Corn ſold 
to four Men, and the Evidence proved the Sale 


ta be made only to two; this was holden 9 
0 | the 
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de Pluintiff, that he did not prove his Caſe. 


C. 114. Anonymus. 


13. Aumpſſt tor the Price of a Beaft, the Plaintiff | 


declared that the Agreement was to pay fo much 
i the Beaſt ſhould be reaſonably worth, and the 
Witneſs proved the Agreement co be,that the De- 


kndant would give Content for it ; and this was 


nled. good Evidence to prove the Promiſe laid; 
nd in common Senſe the Words athount to fo 
nuch. Clay. 148. Bland verſus Tenant. - LIE + 
14 If a Maſter always gives his Servant Money 
v buy, his Markets with, it is good Evidence t 
lilcharge the Maſter in an Action brought again 
tim for Goods taken upon Truſt by that Servant: 
Ir Glyn, Ch. J. Mich. 1658, at Guild-ball, Sit 
ho. Rowſe's Caſe. T. per Pars. 181. | 

J, An Indebitatas aſſumpſit was brought by one, 
be Defendant gives Evidence that another was 
rater with the Plaintiff at the Delivery of the 
Wares, and the Plaintiff was nonſuited. Franklin 
lus Mal ter. Norf. Lent: Aff. 1667. Per Myreton, 
avs in Treſpaſs ; for there Joint. tenancy muſt 
e pleaded. 7. per Pas. 187. | 

16. In an Þdebitatas for carrying of Hetrings; 

Evidence was, that the Plainti was a Porter at 
mouth, and when Herrin Ships came home, he 
dent (of his own Head) and carried up to the De- 
edant's Houſe; with other Porters, ſo many Her- 
gs; and good, by Triſden Judge of Aſſize. 
nf. Sum. Aff. 1662. Ferinin verſus Lucat. T. per 
as, 181. | 

17 In an Action upon the Caſe, upon a Pros 
ile to deliver to the Plaintiff in London ſo mac 
oney when he er. him ſo many By 
voths there; the Defendant pleaded Non afſums 
„and it was found by Special Verdict that the 
Yompſa was, That che Plaintiff ſhayld deliver 4 
| 5 K K 
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certain Number of Broad Cloths, ſome of one 
Colour, and ſome of another; and the Court 
inclined to think the Evidence maintained the 
Declaration upon this Iſſue. Moor 466. Chery 
verſus Ha. Wr 241% 

18. Per Twiſden, If an Indebitatis aſſumpſit ſhould be 
brought' for 20 J. for Wares fold, and no Evidence 
ſnould be given of an Agreement for the certain 
Price, I ſhould direct it to be found eſpecially, 
x1 Med. 295. Demy verſus Norrice. 

19. In a Quantum meruit for Rent, and Non af- 
ſumpfit pleaded, an expreſs Promiſe muſt be proved, 
3 Levinz. 150. Fobnſon verſus May. 7.0 

20. In an Action on the Caſe, for the Profits of 
the Office of Maſter of the King's Wardrobe. It 
was ſaid in an Action of this Nature, chat it is 
not neceſſary to ſhew every. particular Sum te- 
ceived by the Defendant ; but it is a good Evi 
dence for the Damage, to ſhew the Profits of the 
Office communibus Annis. 2 Ven. 170. Earl of Ahn 
tugue verſus the Lord Preſton. * 

21. In an Action grounded upon a Promiſe in 
Law, Payment before the Action brought is ak 
lowed to be given in Evidence upon Non aſſumpſi. 
But where the Action is grounded upon a Special 
Promiſe, there Payment or any other legal Dif- 
charge muſt be pleaded. 1 Mod. 210. Fits & « 

verſus Freeftone, | 4 2. 
22. An Action on the Caſe was brought on 
Hfſumpfit to ſecure Goods from Perils, thoſe of the 
Sea excepted : In this Caſe it was held by th 
Court, That in Aſſumpſit in Fact, on a Non aſſum 
fir pleaded, a Releaſe cannot be given in Evi 
dence to take away the Aſumpſit, but only in Mi 
1 tigation of Damages; but on A/umpfir in Lau 
and a Non aſſumpfit pleaded it may, becauſe it 
takes away «he Aſumpſit. Quære, lays the Re 
Aus. * porter 


Re 
reer 
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If in an Aſumpſit, either in Fact or Law, 
2 aſſumpfit pleaded, can Performance be 


an. Df le d ded: 
23. In an Afumpſit in Conſideration of the 
Marriage of his Daughter, on Non Arge plea- 


ed, Exomerawit cannot be given in Evidence to 
Aſcharge the Promiſe, but only in Mitigation of 
damages; but it ought to be pleaded. Per Hale. 
Linz $1, Abbot verſus Chapman. | 

24- Tho in a. Collateral Promiſe, which by 
be Statute of Frauds and Perjuries muſt be in 
Writing;tho' the Note need not be ſer forth in the 
declaration, yet it muſt be given in Evidence. 
|. Jones 158, Caſe verſus Barber. S. C. N. S. F. 

COR... bs 

Az an Action on the Caſe for Fees, ec. 
be Defendant pleaded the Starute of x Fac.. That 
v Bill was delivered under his Hand. Per Cur”, 
This Statute may be given in Evidence on the 
beneral, Iſſue Non Aſumpſit. Show. 338. Millner, 
un Attorney, verſus Crowdal. 
26. It: was faid by Wylde, Recorder of London, 
nd not denyed by any one, That on a Special 
kequeſt, alledged in the Declaration, that a Re- 
weſt at any other Time, tho ſeveral Years be- 
bre, may be given in Evidence: But on a ſepiss 
wife, It was agreed, that a Requeſt at any 
lime may be given in Evidence. Sid. 268. King 
| lus Bray. * 2 3 
27. On an Aſſumpſi in Conſideration the Plain- 
would deliver to J. S. ten Quarters of Malt, 
d pay for it on Requeſt, if J. S. did not, and 
ts forth, chat he did deliver it; F. S. did not 
uy for it, and that he requeſted the Defendant ſuch 
Day who had not paid it; and at a Trial in Mid- 
/ex before Twi/den and Nyndbam, the Defendane 

| 3 Would 
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would have put the Plaintiff ro prove the Re. 
queſt, but the Judges would not ſuffer it; for the 
Requeſt was traverſable, and not being ttaverſed 
is admitted, and the Iflue is only on the Aſumyſe, 
the Defendant having pleaded Non Aſampſt. 


e 


* 


1 Levinz 166. Anonymus. 
28. If a Promiſe be made to pay at a Day 
certain, and the Day is paſt, the Plaintiff 
declare to pay on Requeſt : So if he declare on 
Payment at a certain Day, and give in Evidence 
a Promiſe or Requeſt, i e. when it is created on 
Account which 1 the Duty, for there ch 

Time is ex abundanti ; but where the Action is 
founded on the Contract, otherwiſe; for there 
the Evidence muſt purſue the Contract. Hill 1650 
B. R. Child's Caſe. T. per pais 184. 

29. In Aſumpſit for Money due, the Plaintif 
laid it in his Declaration to be payable on Re 
queſt, and by his Witneſs it did appear, that; 
Fortnight's Time was given for the Payment o 
it; and though this Fortnight's Time was pa 
long before this Action brought, yet now it wa 
held a Failer in the Proof of the Plaintiff's Ca 
as he had laid it. Cl. 115. Anonymus. 

30. In Aſumpſit for 201. upon Accompt, upe 
the Evidence it did appear to be another Su 
than 20 l. and it was ruled againſt the Plaintil 
and he was nonſuited ; and the Judge held, Whe 
an Action is for 1o/ upon a Contract for a Hor 
and the Witneſs doth not prove the very Su 
but differs a Penny or twelve Pence, in this Cal 
it ſhall be found againſt the Plaintiff; and cite 
the Opinion of Valter, Ch. Baron, to be ſo, b 
for the Importunity of the Counſel, he was cot 
teoted a Special Verdict ſhould be found. Bi 
the Court above did rule the Caſe againſtt 
Plaintiff, quod nota in aſſumpſit, where - Damagy 
ogly ate to be recovered ; for in ſuch a Ca 
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ſed Wl Plaintiff. Clay. 87. Ramſden's Cale. 


fe, WM 31. In an Aſampfi upon an Hina! computave- 


p. m, and Now aſſumpſit pleaded, the Plaintiff pro- 
due d a Writing ſigned without Seal, which tefti- 
fed the Debt, to prove his Caſe; but it was held no 
Evidence, for it is another Thing, and he 
d have declared, quod indebitatus aſſumpſit, &c. 
ind upon this the Plaintiff was urged to be non- 
fuit. Clay. 87. Kirbie verſus Emerſon. WA 
32. Upon Aſſumpſit on Accompt, the Proof 
ws, That the Plaintiff's Servant did demand 
ach 2 Sum, promt, &c. of the Defendant, who 
dd acknowledge the Debt, and this was holden 
zwod Evidence. Quod Nota. Clay. 98. Anonymus. 
" $3. In an ſimul computaſſet, the Evidence ſhall 
tot be on the Value of the Goods, but on the 
lecount only. Latch 169. Wood verſus Witherick. 
34. On Indebitatus aſſumpſit for 7501. laid out 
by the Plaintiff for the Uſe of the Defendant, up- 
on non aſſumpſit pleaded, there was a Trial at the 
Bar; and the Evidence was, That the DN 
ad another, now deceaſed, farm'd the Exciſe, 
that the Money was laid out by the Plaintiff on 
the Behalf of the Defendant and his Partner 
ind that the Defendant promiſed to repay the 
Money out of the firſt Profits he received. 
'The Promiſe here was not to pay the Money ab- 
olutely, but ſub modo, ſo that the Evidence did 
not maintain the Action; and the Plaintiff was 
nonſuited. 2 Mod. 279. Tiſſard verſus Wardcyp. 
35. The Plaimiff declared, That the Defen- 
dane in Conſideration the Plaintiff would forbear 
his Suit againſt J. S. for eighry Pounds, which 7.5. 
did owe him, the Defendant would ſee him paid, 
ud the Evidence proved that F. S. did owe the 
Plaintiff forty Pounds, and it was holden, That 
K 3 the 
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de- i Debt had been brought it is clear, becauſe he. 
the doch not hit the Contract, it ſhall be againſt the 
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nonſuited. Clay. 2. Anomymus. 


„% The un uf Ehe 
the Evidence did not maintain the Declaration 
Ciay. 111. Hanges Caſ e. 
36. In an Action upon a Promiſe and Decla! 
ration, That the Defendant did aſſume and pro. 
miſe that the Defendant would not fus the Plain- 
tiff. And the Evidence was, That he would for- 
bear his Suit. And this by the Judge doth ſup. 
poſe a Suit already begun, and ſo doth not main. 
rain the Iſſue; and upon this the Plaintiff was 


37. The Plaintiff declares, That wheres 
here was an Iſſue joined in Efect iane firma brought 
by the Leſſee of the Plaintiff againſt the Defen- 
dant, which the Leſſee intended to try ar the next 
Aſſizes, in Confideration the Plaintiff and n 
Leſſee at the Aſſizes, would forbear do enforce 
their Title, and give but weak Evidence againſt 
the Defendant, he promiſed to pay him a certain 
Sum of Money. On Non aſſump it pleaded, there 
was a Special Verdict, which found the Auf 
in all Points, only there were two Iſſues joined 
in the Suit, and the ener was in Conſidera- 
tion of Forbearance to enforce the Title at the 
Trial of both Iſſues; and it was adjudged for 
the Plaintiff, becauſe it is faid in common Pat 
lance that the Defendants have joined. Iſſue. M6 
351. Blackwell verſus Ayre, S. C. 1 Cra. 831. 
38. The Plaintiff had taken a Diſtreſt * Rent 
and the Defendant promiſed, if he would re-delive 
it to him, he would pay the Sum demanded ſo 
Rent; the Diſtreſs was delivered, and now he 
ſued for the Mow upon the Promiſe, and the 
Plaintiff in this Cafe was put to prove there wat 
Rent due, G. Nota, For I did doubt becauſe 
the Defendane hath Benefit by Re- delivery of the 


eU eren ern 


Diſtreſs, ce. ergo. Clayt. 139. Sir Tho, Gower ver be 
ſus Wilkinſon. ia 4 84.0? '1 i ov - 
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129. Ia an Action on the Caſe on mutual Pro- 
miles of Marriage, on Non aſſumpſit pleaded, you 
may give in Evidence any lauful Impediment, as 
bring within the Levitical Degrees, for this voids 
the Promiſe,” but a_Pre-contract cannot be given 
in Evidence. 5 Mod. 411, Hatriſon verſus Cage. 

40. Upon the Evidence it appeared, the De- 
fendant.; had a larger Legacy given him by the 
We Bb S. than the Plaintiff did like of, and 
the Defendant in Conſideration the Plaintiff would 
ſorbe ar to move the Teſtator to makeanAlteration 


of his Will, did promiſe the Plaintiff ten Pounds, 


and he averred he did forbear, &c.. and did aver 
the-Teftator had Goods to the Value of 10017. 
and he was conſtrained to prove this, as Part of 
his Caſe. Quod note, Though it be a greater 


dum averred than needed. Clay. 139. Neuſoms 


41. By Mountague Ch. J. If a Citizen of Lon- 
an promiſes to his Daughter's Husband to give 
him a Child's Portion by the Cuſtom of London 
the Evidence between the Wife and the Children 
is certain enough, and it is known how much 
every; Child ſhall have. 2 Rol. Rep. 104. Ano- 
mus. | | | 

42. In an Action upon the Caſe, if the Plain- 
tiff declare, That whereas J. S. was indebted 
to the Plainciff 1130 J. and after appointed the 
Defendant to pay the Plaintiff r114 J. in Satisfa. 
aion of Part of the ſaid Debt, and after FJ. S. 
pays che Plaintiff 1050]. Part thereof, and after in 
Conſideration that the Plaintiff would forbear the 
ſaid 64 l. the Remainder of the 1114 L until J. D. 
paid him that Sum which was then due, aſſumed 


and promiſed to pay the ſaid 64 J. and avers For- 


bearance accordingly, and that J. D. has paid 
the Defendant the ſaid 64 l. The Defendant plead- 
ed Non aſſumpſit; if the Promiſe is proved, the 

K 4 Defen- 
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Defendant cannot give in Evidence, That J. D. 
has nt yet paid him the 64 l. becauſe the Iſſue is 
only on the Promiſe, though otherwiſe there 
would be no Cauſe of Action. Mic. 16 Car. B. R. 
Adjudged between Heldlich and Brodridge, by the 
Opinion of all the Judges in Serjeant- Im in Het. 
ſtreet; beſides Jones and my Lord Littleton, who 
ſeemed. to be of another Opinion, and they ſaid, 
That this was like an Action of Covenant, al. 
tho I urged that there was in all Actions a General 
| Iſſue, which would put the whole Declaration in 
= Iſſue, and that there is no General Iſſue here but 
| Non a ſſumpſit; for he cannot ron not Guilty: But 
on the other Side it was ſaid, That the Payment 
of the 64 l. by J. D. might have been traverſed 
and then the Promiſe had been confeſſed.” 2 Rd. 
Abr. 681. 6. | | = | 
43. In an Action on the Caſe againſt an Exe. 
cutor, on an Aſſampſit by himſelf to pay aDebtof 
the Teſtator's, if the Creditor would forbear till 
 Michaelmas; if the Defendant plead non aſſumpſ, 
and in Truth there was no Debt; or if there was 
one,the Executor had not Aſſets in his Hands atthe 
Time of the Promiſe, he may give it in Evidence, 
and ſo help himſelf. 9 Co. Baines's Caſe, per Coke, 
this ſeems not to be Law. 2. Rol. Abr. 684, F. 
44 On an Indebitatus for 9 J. the Defendant 
pleaded non Hug infra ſex Annos, on which Iſſue 
was taken. The Plaintiff proved a Debt of 91. 
due ten Years before, and an Acknowledgment 
of the 'Debt wichin ſix Years, and an Offer to 
pay 51: for the whole. Per Hale. The Plaintiff 
oor nonſuited, for the Acknowledgment of the 
Debt is no more than is done by the Plea, but 
there muſt be a new Promiſe of the Debt within 
ſix Years, to make that Action hold, and here 
the Promiſe or Offer to pay 5 1. gives no ay 
r or 
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for” the 9 J. Baſs verſus Smith, Suffolk Summer 


; WH affizes, 1668. T. per pais 187. | | 

s a5: On a Tria 4056 _ before Holt Ch. J. It 
l was held by him that the Plea Non aſſumpſit infre ſex 
> Annos ante impetrat br ir Original Repl. ' A, infra ſea 
nos ante impetrat hr is pred. viz. ſuch àa Day, &e. 
0 There in Evidence you need not fhew the Origi- 
, nal; ſo in a Plene Adminiſtravit, where the Date 
-b mentioned upon Record, there you need not 
| WH fhew it in Evidence, though it were only by 


way” of, vid . Show. 272. Edwards verſus 
| | 11 7. ent on 5 


46. A Note had 'been made by the Defendant 
tothe Plaintiff's Teſtator, above ſix Years before 


d dhe Action brought, for Payment of Money; and 
l. won Non aſſumpſit infra ſex Annos pleaded, at the 


Trial before Hole Ch. J. the Plaintiff gave Evi- 
dence of a Promiſe made to himſelf after the Ar- 
of WT reſt, and before the Bill exhibited; and whether 
il adus Evidence maintained the Declaration, was 
che Queſtion: And the Caſe of Heylin verſus He. 
as fing, was remembered, wherein upon Conference 
he wich all the Judges of England, it was held, That 
ce, 2 Promiſe after the ſix Years brings the Matter 


ke, cout of the Statute of Limitations; that owning the 


Debt does not go ſo far, but is Evidence of a Pro- 
ant WH miſe. Note, Here the Declaration was of a Pro- 
ſue miſe to the Teſtator, and the Promiſe given in 
9 WW Evidence was to the Executor. And the Court 
ent ſaid, here the Executor might declare of a Pro- 


to miſe to himſelf: But adjowrnatur. And in — | 


tiff W Term, upon Conference with all the Judges, it 
the W was held, the Evidence did not maintain the De- 
but MW claration. 6 Mod. 309. Dean verſus Crane. Note 
hin W The Caſe of Helis and Haſtings is alſo cited. 
ere W 5 Mod. 415. | 


47. An 


238 The Lam of Uvpdrence. 
47, An Aſumpſit was 2 againſt ſour, wh! 
pleaded Ne infra ſex Annot, and Vence 
way, that one of the Defendants did aflume inf, 
ſex Annos, and the other non aſſumpſer. And it wa 
amoved, That no Judgment could be given again 


for this is an Iadebitatus aſſumpſit for Goods 
ſold, and it is an entire Contract, and they muſt 
all be found to promiſe, or elſe. it is againſt the 
Plaintiff. Torts are in their Nature ſeveral, ſo 
one Defeadant may be found Guilty, and che 
I it rade oy 
| upon ract. en CH. J. Powell 
and. Rokeby were of Opinion in chis Cafe, 
That the Plaintiff could not have Judgment. 
Ventris inclined to the contrary; he admitted if 
an Indebitatus aſſumpſit be brought againſt four, 
and they plead Non aſſumpſ. and found that one 
of che — this is againſt the Plaintiff, for 
he fails in his Action. But in the Cale at Bar it 
my de taken, that they did all promiſe at firſt, 
that ohe of them only renewed the Promiſe 
Within ſixYears: The Plea of Non 2 15 infra 
ſex: Awnos,; implies a Promiſe at firft, and if one 
ſhould-genew' his Promiſe within fix Years, it is 
Reaſon it ſhould biad him, and the Plaintiff muſt 
ſue them all. or elſe he will vary from the Ori 
ginal Contr But the Ch. J. ſeemed to be of 
an Opinion, That if the Promiſe were renewed 
wich in ſix Years, yet if not upon a new Conſide 
ration, it ſuould not bind; and if there were a 
new Conſideration, the Action will lie againft 
him that promiſed alone. + Sed Quære, for the 
common Practice is upon a Plea of the Statute 
of Limitations to prove only a renewing the 
Promiſe without any further Conſideration, but 
a bare owning the Debt is not taken to be ſuffi- 
cent. Lure, If the firſt Conſideration upon 
repeating 
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bo repeating the Promiſe within ſix. Years, be not 


ict enough to raiſe à new Cauſe of Action? Judg- 
fro WY ment was given for che Defendant. 2 Vent. x51, 


Blaxd verſus Haſſerig C Al. . 
48. An Action on the Caſe was brought againſt 
Execticors, they wete at Iſſue, upon Nothing in 
their Hands : It was given in Evidence on | the 
Plaintiff's Part, That a Stranger was bound tothe 
Teſtator'in 100 l. for cs of Covenants 
whiah were broken; for which the Executors 
bt Debt upon the Obligation, depending 
which Suit, both Parties ſubmitted themſelves to 
the Artbitremen of A. and B. who awarded, Tha; 
the» Ouligor ſhould pay to the Executors 70 J. in 
fult Satisfaction, r. and that the Executors 
houldreleaſe, &. which was dene accordingly; 
tac it was agreed by the Court, That by the 
Releaſe” it ſhall be taken in Judgment of Law, 
that the Executors have Aſſets to the Value of 
the whole 100 l. And although the Executors 
were compelled by the Award to make the Re- 
kaſey: yet it was their on Act to ſubmit them- 
ſolves co the Arbitrement. 3 Leon. 53. Anonymos. 
KC. D os. 8 0 p45 1 

49. If this Clauſe Fr quod ipſe nulla habet Bona 
vel Catalla Teſtatoris vel habuit die impetrationis brevis 
fred wel unquam poſtea be left out, the Plea referring 
only to the Time it is pleaded, Payment of 
Debts without Suit, after the commencing of the 
Action, and before the Plea pleaded, if Iſſue be 
taken upon it, may be given in Evidence. 3 Le- 
vinx. 29. Hewet verſus Farmingham. 

50. In an Action upon a Promiſe, the Defen- 
dant pleaded a Submiſſion of all Matters in Dif- 
ference to Arbitrement, and an Award, Cc. the 
Plaintiff denied the Submiſſion modo & forma, 
and Iſſue being joined thereon, the Evidence 
was 


140 The Lau of "Evidence: 
was of a Subtniſſion of all Matters touching Ac- 
compts, and allowed good Evidence; and be- 
cauſe the Plaintiff could not prove, That there 
were other Matters in Difference, but Matters 
of 12 — 2 „ Hale and May. 
nard ing | Coun « Aleyn | $3 08 
verſus R- i 0014 299 50, Ko 7 . 
Ft. A Weit of Error was brought to reverſe x 
udgment, given in the Palace- Court on an A/. 
_ _ fit, where, to prove the Conſideration, the Plaintiff 
was to prove an Arreſt, and becauſe he did not 
produce 2 _ the — demurred to th 
vidence, and upon that Judgment was given be- 
Tow for che Plajckiff : upon which « Writ of Error 
was brought, and for the Plaintiff in Error it waz 
argued, That the Writs of the King's-Bench are 
Matters of Record, and fo cannot be proved by 
any Thing but themſelves : And it was agreed by 
the Court, That the Writ ought to be produced 
at the Trial; but becauſe the Arreſt was confeſſed 
dy the Demurrer, the Judgment was aſſirmed. 
1 Levinz. Fitzharris verſus Bojun 87. S. C. Sid: roy. 
S. C. 1 Keb. 450. But none of theſe Points are ſaid 
to be adjudged in either of theſe Books, ides. Quer. 
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of Evidence in Acłiont on the Caſe for Words, 


1 malicious Indid ments, &c. 


: 


1M. a Declaration for Words ſpoken in the 


* Preſence of A. B. and others in Evidence 


it is ſufficient ro prove, That they were ſpoken in 


the Preſence of others only. Minkfield and Coor. 
Lent Aſſizes, Norfolk 1662. per Hale Ch. Baron. 
T. per pais 180, 1 gf | 
2. Ona Declaration, Quare defendens Crimen felo- 
nis ei impoſuit, &c. the Plaintiff cannot give in 
Eridence Words only, but Acts, as arreſting, 
charging or convening him, before a Juſtice of 
Peace for Felony. Sanders verſus Edwards, Mich. 
14 Car. 2. B. R. T. per pais. 180. S. C. 1 Keb. 389. 
Show. 282. Hayens verſus Rogers. | i 
3. In an Action upon the Cale, for maliciou 

proſecuting of an Indictment of Perjury nk 
him, of which he was acquitted; upon Not 
Guilty pleaded, it appeared upon the Evidence, 
That the Defendant was a Juſtice: of Peace, and 
procured ſome as Witneſſes to appear againſt him, 
and his own Name was endorſed upon the Indict- 
ment to give Evidence. The Court agreed, That 
this did not make him a Proſecutor ; for if a Ju- 
ſtice of Peace knows any Perſon that can give 
Evidence againſt one that is indicted, he oughe 
to cauſe him ro do it. But it was proved on the 
Defendant's Side, That this Inditment was 
drawn up by an Order of the Seffions ; where- 
fore Kelynge Ch. J. ſaid, That the Plaintiff deſer. 
ved to be bound to his Good Behaviour for bring- 
wg 


: 
* 


Ing this Action. 1 Vent. 47. Girlington verſus Pit- 
l S. „ ĩ„»„w — 
4. In an Action on the Caſe for maliciouſly indict- 
ing and proſecurhigme Witg be whereof 
ſhe was acquitted': Nota, Per Holt Ch. J. To do the 


Baſs belly. ths Plaintiff onght to haue pre 
4 Copy of the F 5 K 


found upon the Oath or Prochtement of che De- 
fendant; but their Names upon the Back of the 
Bill is fufhclerit Evidence of their being fworn 
to the Bill, though the Writing upon the, Back 
be no Patt of che Record: But it may be proved, 
That the Defendant was a Witness without ha- 
wing the Bill; but it were, I ſay, more clear e 
have the Bill: And the firſt Part of the Defen- 
dant's Defence in this Caſe muſt be to prove a 
Felony committed; for without that, it is im- 

ble he could have a probable Cauſe of Pro- 
curĩon; and here, becauſe no Body: was by at 
the Time of the ſuppoſed Felony committed, but 
the Defendant's Wife, who could not in this Caſe 
be a Witneſs to prove the Felony: committed, 
Hole Ch. J. atfowed her Oath, which ſnhe made 
at the Trial of the Indictment, to be given in 
Evidence to prove a Felony! committed; for 
otherwiſe, one that ſhould be robbed, &e. would 
be under an intollerable Miſchief; for if he pro- 
ſecuted for ſach Robbery, &. and the Party 
ſhowkd at any Rate be acquitted, the Proſecutor 
would be liable to an Action for a malicious Pro- 
fecntion, without a poſſibility of making a good 
Defence, though the Cauſe of Proſecution were 
ever fo pregnant. To which Darnel for the Plain. 
tiff ſaid, if Oath had been made freſhly after the 
Fact committed, that Oath might be admitted as 
Evidence of it, ſecus not; but here it appeared a 
Warrant was taken out immediately, but nothing 
done thereupon utitil the Defendant had ſubſe- 
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nt Fallings out wien the Plaintiff 6 Abd. 2 16. 
den verſus Brownie &- .. 
- 5 Att Action on the Cafe was brought for ma- 
Feryally indicting the Plaintiff of * Barratty with- 
out probable: Cirufe; ſetting forth thar he was 
debito modo inde exonerut. and at the Trial to prove 
the Declaration, he produced a. nolle wlrerius pro- 


ſejsi by the Attorney-General : And the Ch.). 


doubting whether this Evidence maintained the 
Declaration, and ſtrongly en that it did 
not, reſerved it for the Opinion of the Court; 
and he ſaid, That the entring a no pros was only 
putting the Defendant fine die, and fo far from 
diſcharging him from the Offence, That it did not 
diſcharge any further Proſecution upon that very 
Indictment, but that notwithſtanding new Pro- 
ceſs might be made out upon it ; and ſure it is 
hard to allow a Man that gets off by a non Pros, 
to maintain an Action for a malicious Proſecu- 
tion. Indeed, if he had pleaded Not Guilty, 
and tlie Attorney -General had confeffed it, that 
would have done; but he that gets off upon a 
von Pros; does not at all get off on the Merits of 
the Cauſe; and to maintain a Conſpiracy, it is 
neceſfary to lay and prove an Acquittal: So in 
an Action for ſuing for a great Sum in order to 
hold to extravagant Bail, the Plaintiff muſt ſhew 
what became of that Cauſe, in order to maintain 
his Action; and fo is my Lord Hob. — . 
But this here is not ſo much as a Nonſuit, for the 
Indictment ſtands ſtill in Force, and the Attorney- 
General may make new Proceſs upon it when he 
pleaſes: But he remembered a Caſe about twenty 
Years ago, in which Juſtice Wyndham directed for 
the Plaintiff on the ſame Point, and ſaid, he 
thought it hard even at that Time. Harcourt Ma- 
ſter of the Office, There never has been any Pro- 
ceedings after a molle proſequi per omnes: In Caſe 
of 


Bl 
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of Barratry, the Defendant upon Motion may have 

a Rule to have Articles ered to him, of the 

r the Proſecutor ſhall not give Evi. 

nce of any Particular; but what he has given 

Articles of; and if the Proſecutor gives no Arti- 

cles, he ſhall give, of Evidenge. . And at another 

Day, Halt Ch. J. declared, That in all King 
Charles the ſirſts Time, there were no Pregedents 
of a volle Pros on an Indictment : And Gould 
quoted. a Caſe in Hardreſs, where it was entered 
on Record on an Information, and held to be a 
Diſcharge of it. And the Court ſeemed all 
lear, that the Action did not lie, but gave no 
Rule. 6 Mod. 26 1. Goddard verſus Smitb. 
...6. In an Action upon the Caſe on Trover, twas 
found by a Special Verdict, That one Pepper was 
ſſeſſed of thoſe Goods, and the Defendant 
ound chem, and Pepper made the Plaintiff his Exe- 
cutor, and that the Defendant knowing them to 
appertain to the Plaintiſſ, denied to deliver them 
unto him upon his Requeſt. And whether that 
were a Converſion without any other Act done, 
as the 51 And all the Juſtices, Popham 
abſent, held, That it was a Converſion by the 
ſole Denial. But being afterwards moved again, 
Popham held it to be no Converſion : But ic was 
cited at the Bar, That 21 Eliz. in this Court, it 
was ruled to the contrary: Et adjournatur. 1 Cro. 495. 
Eaſon verſus Newman. S. C. Goldſ. I 5 2. S. C. AAo. 460. 
and there it. is ſaid to be adjudged a Converſion 
in Popham's Abſence, and cited to be ſo adjudged, ot 
| Moore 841. Iſaac verſus Clark. Brown. 17. Ano- th 
| '=ymns. Adjudged a Converſion. Owen 15 1. Drury B 

i verſus Woller, dubitas*. | 
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7. Harris ſaid; That it was the common Ex- 
perience, that the Detainer of Goods from an 
Owner after Requeſt, is allowed for a ſufficient 
Evidence to maintain a Converſion : Whereunto 
Ianſwered, that though legally it were not a 
Converſion ; yet in that Cale, it was reaſonable. 
to allow it for an Evidence to prove a Conver- 
ſion; becauſe if you have have Goods of mine 
lawfully by Finding or Bailment-; yet when Ire- 
quire them pls or you can no longer lawſully 
hold them; and therefore when you ſtill detain 
them from me, it argues, that you claim them as 
your own, and ſo uſe them. Hob. 187. Agar 
verſus Liſle. S. C. not. S. P. 1 Brom. F. S. C. 
Hut. 10. But that Book ſays, Requeſt and Refu- 
ſal to deliver is good Evidence to prove a Con- 
verſion, but if it be found Specially, it ſhall not 
be adjudged a Converſion. | 

8. In an Action of Trover, &c. to prove the 
Converſion it was offered, That the Plaintiff did 
demand Satisfaction for the Corn, and it was 
ruled good Evidence, the Demand being to the 
Party himſelf who took this Corn, though the 
Corn it ſelf was not demanded, but Satisfaction, 
uod nota. Clayt. 122. Rookeby's Caſe. 0 

9. In an Action of Trover and Converſion, no- 
thing was proved but a Tortious taking of the Cat- 
tle by Way of Treſpaſs, and driving them away; 
and it was ruled a good Ground for this preſent 
Action, and a Converſion ſhall be intended; 
otherwiſe when he comes to them by Trover, 
there an actual Converſion ſhall be proved. Cl. 112. 
Beckwith verſus Elſey. 2 Sid. 264. Bruen verſus Roe, 
agrees as to the firſt Point, but ſays, that where 
the Defendant comes by the Goods by Trover, 
that an actual Demand muſt be proved. — 


L 1 10. An 
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10. An Action of Trover and Cotwerſion was 
brought for Oats, c. and the Caſe _ Proof 
was, That certain Treſpaſſers had taken theſe 
Oats from the Plaintiff and brought them to the 
Mill to make into Oatmeal; and the Plaintiff 
came to the Miller before any Thing done, and 
demanded the Oats as his, and forbad him to 

oceed to make them into Oatmeal, but the 

iller did proceed for all that, and made it into 
Oatmeal; and the Judge directed this to be a 
Converſion in the Miller, and directed the Jury 
33 was urged by the Coun- 
ſel of the Defendant, that a Miller was à publick 
Officer, and did but his Duty in this-Cafe. And 
in this Caſe ic was holden further. That if 4. 
takes Goods from me, and theſe afrerwards come 
to the Hands of B. by buying or otherwiſe, and 
he converteth them to his Uſe, B. ſhall not be 
charged to me without 'a new Demand made of 
them unts him, and à Detention afterwards, 
Clayton 57. Holdfworth's Cate, ' © 

1. In an Action of Trover and Converſion of 
five Kine. Upon not Guilty pleaded a Special 
Verdict was found, That one Belgrave, Was pol- 


ſeſſed of thoſe five Kine, and put them to Pa. 


ſturage with the Defendant, and agreed to pay 
unto him twelve Pence for every Cow weekly, 
as long as they remained with him at Paſture, 
and that afterwards Belgrave fold them to che 
Plaintiff, and he required them of the Defen- 
dane; who refuſed to deliver them to the Plain- 
tiff, anleſs he would pay for che Paſturage of 
them, - for che Time that they had been with 
him which amounted to ten Pounds: Aﬀer- 


wards-6ne Foſter pa; ing hic the ſaid 16 by the 


Appointmene of Belgrave, he delivered the five 
Beaſts unto him; and if ſuper totam materiam he 
bs'Guitty, they find for. the Plaintiff, and Da- 

| mages 
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mages 254. and if, &. then for-the Defendants 
Tones and my elf (abſemilud ceteris 'Fofticiariis') 
conceived; ''T bat chis Denial upon Demand, and 
Delivery of them to Foffer; was a Converſion, 
and that he may not detain the Cattle againſt 
bim Who bought them, until the 10 J. be paid, 
but is enforced to have his Action againſt him 
rho put them ca Paſturage : And it is not like 
to the Caſes of an Innkeeper ar Taylor: They 
may retain the Horſe or Gatment delivered them 
until they be ſacigfied ; but not, hen one receives 
Horſes | or Kine or other Cattle to Paſturage, 
paying for them a weekly Sum, unleſs there be 

an Agreement betwixt them; whereapor: 
Rule was given, that Judgment ſhould be entered 
= che Nainaif, 3 Cro. 171. Chapman verſus 

2 1 1 4 141 = - 9711 
12. In Trover at Nifs Priat, coram Holt, Ch.]. 
Upon Evidence; the Caſe was this, a Carpenter 
lent his Servant to work for Hire to the Queen's 
Yard ; and having been there ſome Time, when 


| he would go no more, the Surveyor of the Work 


would not let him have his Tools, pretending 4 
Uſage to detain Tools, ro enforce Workmen to 
continue till the Queens Work was done; and a 
Demand and Refuſal being proved at one Time, 
and a Tender and Refuſal after. Holt Ch. J. 
The very Denial of Goods to him that has a Right 
to demand them, is an actual Converſion: and 
not only Evidence of it, as has been holden; for 
what is a Converſion, but an aſſuming upon one's 
ſelf the Property and Right of diſpoſing another's 
Goods? And he thac takes upon himſelf to detain 
another Man's Goods from him without Cauſe, 
takes upon himſelf the Right of diſpoſing of 
them; ſo the taking and carrying away another 
Man's Goods is a Converſion : So if one comes 
into my Cloſe, and takes my Horle aud-rides 

bY, L 2 him, 
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kim there, it is a Cotwerſion; and here if the 
Plaintiff had received them upon the Tender, not- 
withſtanding the Action would have laid upon the 
former Converſion, and the having of the Goods 
after, would go only in 3 of Damages; 
and he made no Account of the pretended Uſage, 
but compared it to the Doctrine among the Army, 
That if a Man came into the Service and bro 
his own Horſe, that the Property thereof was im- 
mediately altered and veſted in the Queen, which 
he had already eondemned : And here one of 
the Particulars in the Declaration being ill laid, 
the Defendant was found not Guilty as to that, 
and Guilty as to the reſt. 6 Med. 212. Baldwin 
verſus Cale. 7 | 3% 7147 

13. In an Action of Trover and Converſion. At 
the Trial Mr. Attorney-General excepted againſt 
the Evidence, That if it were true, it deſtroyed 
the Plaintiff 's Action, inaſmuch as it amounted 
to prove the Defendant Guilty of Felony ; and 
that the Law will not ſuffer a Man to. ſmooth 4 
Felony, and bring Treſpafs for that which is a 
kind of Robbery. Indeed, ſaid he, if they had 
been-acquitted or found guilty of the Felony, the 
Action would lie; and therefore it may be main- 
tained againſt Mrs. Cory, who was, as likewiſe was 
William Maynard, acquitted upon an Indictment of 
Felony for this Matter, but not againſt the reſt. 
But my Lord Ch. Baron declared, and it was 
agreed, That it ſhould not lie in the Mouth of 
the Party, to ſay, That himſelf was a Thief, 
and therefore not guilty of the Treſpaſs. But 
perhaps if ic had appeared upon the Declaration, 
the Defendant ought to have been diſcharged of 
the Treſpaſs. Quere, What the Law would be, 
if it appeared upon the Pleading, or were found b 
Special Verdict. My Lord Chief Baron did alſo 
declare, and it was agreed, That whereas Milliam 


Moy- 


1 BR. Be. Orr 


"Bw, nugiave ww ie 5 


ce lun of Evidence; — 149 
Haynard, one of the Witneſſes for the Plaintiff, 
was guilty, as appeared by his own Evidence, 
together with the Defendant's, but was left out 
the Declaration, that he might be a Witneſs 
for the Plaintiff, that he was a good and legal 
Witneſs; but his Credit was leſſened by it, for 
that he ſwore in his own Diſcharge, for that 
when theſe Defendants ſhould be convicted, and 
have ſatisfied the Condemnation, he might plead 
the ſame in Bar of an Action brought againſt him- 
ſelf,” but thoſe in the Simul cum were no Witneſſes. 
Several Witneſſes were received and allowed, to 
prove that William Maynard did at ſeveral Times 
diſcourſe and declare the ſame Things, and to 
the like Purpoſe, that he teſtified now. And my 
Lord Ch. Baron ſaid, Though a Hear-ſay was not 
to be allowed as a direct Evidence, yet it might 
be made uſe of to this Purpoſe, wiz. to prove 
that William Maynard was conſtant to himſelf, 
whereby his Teſtimony was corroborated. One 
Thorn formerly Mr. Reynel's Servant, being ſub- 

na'd by the Plaintiff to give Evidence at this 
rial, did not appear. But it being ſworn by 


the Exeter Waggoner, That Thorn came ſo far on 


his Journey hitherward as Blandford, and there 
fell ſo ſick that he was not able to travel any far- 
ther, his Depoſitions in Chancery in a Suit there, 
between theſe Parties about this Matter, were 


admitted to be read. 1 Mod. 282. Lucy Luttrel 


verſus G. Reynel Eſq; G. Turberville Eſq; F. Cory 


L and Ann Cory. | 


14. In Trover and a Converſion ; upon not 
Guilty, the Evidence was, That the Goods were 
taken and fold by Virtue of a Commiſſion” of 


Sewers ; and it was ruled, That this Matter 


might be well given in Evidence upon not Guilty 
pleaded, as detaining of Beaſts in a Market for 


Toll. Aleyn 92. Combs Cheney. 
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15. It an Action on the Caſe for a Trover and 
verſion brought by F. S. a Citizen of Cal. 
P * — the Farmers of Toll of the City of 
Londev for taking of Gods, the Defendant plead- 
ed got Guilty. Upon a Trial at Bar Jones and 
Crate being only in Court, the Defendant con- 
feſſed the taking of the Goods for Non pay - 
ment of Toll, which the Citizens of Londen 
elaitned by Cuſtom, and the Citizens of Colchefter 
claimed to be exempe by Charter of King Ri- 
chard; and the Citizens of Londa proved by ſe 
veral Records and Entries in their Books that the 
Gitizens of Colcheſter paid Toll; and on the Evi- 
dende, the Counſel. for the Plaineiff objected, 
That this was no good Evidence on Not Guilty, 
but ought to have been pleaded Specially, to 
which Opinion Croke inclined, fed Jes & contra. 
For it is not like a. general Action of Treſpaſs, 
in that he muſt plead Specially: the Cuſtom tor 
Toll; but in an Action on the Cafe for Trover 
and Conve rſion, every Thing which proves the 
the Convetſion lawful, may be given in Evidence 
on the General Iſſue: ; but the jury were per- 
mitted to bring in a Special Verdict if they 
pleaſeti; nevertheleſs they found a General Verdict 
for the Defendant, and Judgment was given ac- 
cordingly. W. Jones 340. City of Colcheſter verſus 
the Cicy of London. Note, It appears by 1 Kal. 
Rep. 44. in the Caſe of Hill and Haul, that the 
Cuſtom to take Toll may be pleaded ſpecially. 
16. To an Action upon the Caſe on Trover 
'for three hundred Sheep the iſt of December 
70 Elix. The Defendant pleaded, That he was 
Sheriff of the County of Lincoln, and that J. S. 
recovered againſt the Plainciff one hundred 
Pounds, and thereupon. a ' Fier# Facias iſſued to 
levy chat Debt, which Wric was retornable Cra- 
ftino Animarum 35 Elix. That this was 3 
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him, being then Sheriff of the faid County, u 
on the firſt of October 35 Elia. to be executed; 
that he by force thereof, upon the zoth of Ofo- 
ber 35 Eliz.. took the ſaid three Hundred Sheep and 
fold them upon the 22d Day of Ofober- 35 Elix. 
a Hundred and four Sheep for forty Pounds; Parcel 
of the ſaid one Hundred Pound; and that the other 
Hundred Ninety-two Sheep remained in his 
Hands, Pro defect Emptorum ; and at the ſaid Day 
of Craſt in. Animarum, he returned the ſaid Writ 
accordingly, and all this Matter. The which is 
the ſame Converſion, abſq; boc, that he convert- 
ed them, Aliter wel alio modo. And it was there- 
upon demurred : And after Argument, the whole 
Court held the Plea to be inſufficient. Firſt and 
Principally, becauſe he doth not by his Plea con- 
feſs any Converſion, and then the Traverſe is ill; 
but he ought upon this Matter to have pleaded 
Not Guilty, and have given ic in Evidence. 
1 Cro. 433: Aſcue verſus Sanderſon, 

17. In an Action on Trover of Goods, The 
Defendant pleaded Sale in the Market overt , 
whereby he juſtifies the Converſion ; and it was 
held to be no Plea, becauſe it amounts but to the 
general Iſſue; and ruled accordingly, That if he 
did not plead, a Nibil dicit ſhould be entered. 
2 Cro. 165. Fobnes verſus Williams. 

18. In an Action of Trover for divers Loads 
of Corn, the Defendant by Plea entitles himſelf 
unto them as Tythes ſevered ; and becauſe the 
Plea amounts but to a Not Guilty, the Defendant 
demurred, and ſhewed for Cauſe, that the Plea 
was therefore not good. Henden, Serjeant, would 
have maintained this Plea, becauſe it concerns 
Matter in the Realty, viz. Tythes; and Title is 
pleaded, as it were a Confeſſion of the Poſſeſſion 
in the Plaintiff, and as a General Bar in Action of 
L 4 Treſpaſs, 
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Treſpals, and Colour given, ſed non allocatur; for 


this Action comprehends Title in it; and a Plea 
which amounts but to a General iſſue is not al- 
lowable, it being ſpecially ſhewn for Cauſe of 
Demurrer; whereupon without Argument it was 
adjudged for the Plaintiff, 3 Cro. 157. Iynnet 
verſus Mood. : | 

19. In an Action of Trover and Converſion for 
a Horſe, the Defendant pleaded he was a com- 
mon Inn-keeper, and that he took the Horſe at 
Livery, and that he died in his Cuſtody ; and the 
Plea was adjudged ill, becauſe it ought to be gi- 
ven in Evidence on the General Iſſue. 1 Rol. 
Rep. 22. Whitaker verſus Coller. '> 

20. If the Goods were not the Plaintiff's, the 
Defendant ſhall not plead it; but ſhall. plead Not 
Guilty, and. give it in Evidence. 1 Bro. Action 
on the Caſe. P!. 109. ' 

21, In an Action upon the Caſe for Trover and 
Converſion of Goods, the Defendant pleaded the 
Plaintiff. pledged them to him for ten Pounds, 

Whether it ought to be pleaded or given in Evi- 
0 Dubit. 1 Bro. Action on the Caſe. 
Pl. 113. | NATE þ 71 | 
IS, ja Trover brought by Executor, the De- 
fendant pleaded that the Teſtator died inteſtate, 
and that Adminiſtration was committed to A. who 
ſold the Goods to the Defendant. To which the 
Plaintiff demurred, as amounting but to the Ge- 
neral Iſſue; and ſo was the Opinion of the Court 
1 Keb. 318. Tarling verſus Dealton. . 
23. In Trover for Jewels, it was ſaid by Twi/- 
den, There is no Plea in Trover, but a Releaſe or 
Not Guilty; every Special Plea in Juſtification 


being but Tantamount. 1 Reb. 305. Devoe ver- 
ſus Dr. Coridon. | 


24. In 
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24. In Trover and Converſion Iſſue was join- 


ed; that the Horſe in Queſtion was bought at 
Dale in the County of Vt, in open Market 


there; but the Evidence was, that it was bought 


at S. in Lancaſhire; and it was holden that this 
did not — the Iſſue, and that as this is plead- 
ed, the Place is material z whereas upon a Gene- 
ral Iſſue it had not been ſo. Nota. Cl. 131. Ano- 
mu. : 

— If an Adminiſtrator bring Trover upon the Poſ- 
ſeſſion of the Inteſtate, and Not Guilty is pleaded 
then the Defendant cannot give in Evidence a Will 7 
made, and Executors appointed; but that ought to 

have been pleaded in Abatement ; but if Trover 
had been on the Poſſeſſion of the Adminiſtrator, 
there, upon Not Guilty, he might take Advantage 
of that Matter in Evidence; and if an Executor 
bring Trover upon the Poſſeſſion of his Teſtator, 
upon Not Guilty, he ſhall not be put to prove 
himſelf Executor; ſecws, if he had brought it on 


his own Poſſeſſion. Far. Rep. 141. 


26. In an Action upon the Caſe, the Plaintiff 
declared, that he brought into the Inn ſome Pie- 
ces of Stuft and lodged there, of which Stuffs, 
by the Default of the Defendant and his Servants, 
he was robbed in the faid Houſe ; the Defendant 

leaded the Goods were not loſt by any Default in 
him or any of his Servants, and on this, Iſſue was 
joined ; and the Defendant gave in Evidence-that 
the Plaintiff came to his Houſe and lodged there, 
and the Defendant ſaid to him that his Inn was 
full of Gueſts, and he had not Room for him, and 
therefore would not receive him ; notwithſtand- 
ing which, the Plaintiff would not depart, but 
put his Goods into the Inn, and went to Bed 
there by the Sufferance of another Perſon, with- 
out the Aſſent of the Innkeeper or his Servants ; 


and 
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and this was held good Evidence ; and the Jury 


found for. the Defendant. 1 And. 29. Bird verſus 


Bird. S. C. Ben. 60, S. C. Dy. 158. Pl, 3% 
27. In an Action on the Caſe againft a Coun. 


try Carrier, for not delivering. a Box with Goods 


and Money in it: The Evidence was, That the 
Plaintiff delivered the Box to the Carrier's Por- 
ter, whom he appointed to receive Goods for 
him, and told the Porter there was a Book and 
Tobacoo in the Box, and in Truth there was a 
hundred Pound in it beſides. And it was agreed 
by the Voumſal, and given in Charge to the Ju- 
ry, That if a Box with Money in it be delivered 
to a Cartier, he is bound to anſwer for it if he be 
robbed, although it was not told him what was 
in it. And ſo it was ruled in one Barecreft's Caſe, 
as Roll Haid, Where a Box of Jewels was deliver'd 
to a Femyman, who knowing not what was im it, 
threw them overboard into the Sea, and reſolved 
be ſhould anſwer for it. Roll directed, that al- 
though the Plaintiff did tell him of ſome Things 
in che Box only, and not of the Money, yet he 
muſt anſwer for it; for he need not tell the Car- 
Fer all the Particulars: in the Box. But it muſt 
come on che Carrier's Part to make Special Ac- 
geptance.; But in reſpe& of the intended Cheat 
ti the Carrier, he cold the Jury they might con- 
ſider him. in Damages; notwithſtanding the Jury 
gave Ninety- ſeven Pounds againſt the Carrier, for 
the Money only (the other Things being of no 
eonſiderahle Value) abating three Pounds only 
for Cattiage, Quod dumm widebatur Circumſtanti- 
bus, Al. 93. Kenrig verſus Eggleſton. | 

28. Nota, That if a Conmittitur be entered into 


the Marſhal's' Book, in an Action of Eſcape 
aghinſ{t:bim;/ it muſt be proved he was in his Cu- 
ſtody trace the Time; contra, per Cur. Where it 
bas is 
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is entered upon -Record ; but by the Clerk an 
ide, the King's Serjeant, the Courſe hath al- 
ways been of late, that in caſe it be entered on 
Record, yet it muſt be proved that he was in 
Cuſtody. fince: that Time, becauſe it's the uſual 
Courſe to enter Committitur againſt every Defen- 
—— be upon Bail. 1 Keb. 375. Patywere 
y " on. 173 & © d "27+ ET- 7 Th 
29. In an Action on the Caſe againſt a She- 
tiſſ, upon an Eſcape ſuffered. by his Bailiff upon 
z mean Proceſs; it was proved in Evidence, 
as neceſſary to make this Caſe, That there was 
ſuch à Debt. chat ſuch a Proceſs and Warrant was: 
and a due Debt. And laſtly, That the Party arreſte 
was become inſelvent, otherwiſe he ſhould not 
have recovered Damages to the Value of his 
Debt, as here he did; upon all this, proved in 
_— as | aforeſaid. Clay. 84. Tempeſt verſus 
Li 9 * HY | ? | | , 
| In an Act for the more effectual Relief of 
Creditors in Caſes of Eſcape, and for preventing 
Abuſes in Priſons and pretended privileged Pla- 
ces, there are theſe two Clauſes, 

© And be it further enacted by the Authority 
* aforeſaid, That if the ſaid Marſhal or Warden 
lor the Time being, * their 2 Depmy 
or Deputies, or other Keeper or Keepers of a 
* other Priſon or Priſons, ſhall after one Day's Ne- 
© tic& in Writing, given for that Purpoſe, refuſe 
© to ſhew any Priſoner committed in Execution to 
* the Creditor, at whole Suit ſuch Priſoner was 
* committed or charged, or to his Attorney, eve- 
* ry ſuch Refuſal ſhall be adjudged to be an Eſ- 
cape in Laws"! > * 
© And be it further enacted by the Authority 
© aforeſaid, That if any Perſon or Perſons what- 
© ſoever, deſiring to charge any Perſon V any 

| Action 


1 
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Action or Execution, ſhall deſire to be informed 


© by the ſaid Marſhal or Warden, or their re- 


— — Deputy or Deputies, or by any othet 
Keeper or Keepers of any other "Priſon Ye Doi 
© ſons, whether ſuch Perſon be a Priſoner in his 
Cuſtody or not, the ſaid "Marſhal or Warden, or 
©ſuch other Keeper or Keepers of any other Pri- 
© ſon- or Priſons, ſhall give a true Note in Wri- 
© ting thereof to the Perſon ſo requeſting the 
© ſame, or to his lawful Attorney upon Demand 
at his Office for that Purpoſe, or in Default 
b:thereof ſhall forfeit the Sum of 501. and if ſuch 
* Marſhal or Warden, or their reſpective Depu- 
© ty or Deputies exerciſing the ſaid Office, or ot 

© Keeper or Keepers of any other Priſon or Pri- 
© ſons, ſhall give a Note in Writing that ſuch Per- 
© ſon is an actual Priſoner in his or their Cuſtody, 
© every ſuch Note ſhall be accepted and taken as 
© a ſufficient Evidence that ſuch Perſon was at 
© that Time a Priſoner in actual Cuſtody. 8 & 9 
. & M. c. 26. Sect. 8. & 9. 

31. The Plaintiff declared that he was ſeized 
of a Meſſuage, to which there belonged an an- 
cient Water-courſe, and that the Defendant di- 
verted great Part of the Water from its ancient 
Courſe, ſo that the Water did not flow in ſo plen- 
tiful a Manner as before; upon Not Guilty plea- 
ded, the Plaintiff gave in Evidence, that the De- 
fendant had cauſed- a Pipe of Lead to be laid in- 
to the great Pipe, thro? which the Water paſſed, 
- which leaden Pipe conveyed the Water into his 
own Houſe, where he uſed it as Occaſion requi- 
red; and this was holden good Evidence. Ben. 


215. Moor verſus Brown, S. C. Dy. 319. 
* 32. In an Action upon the Caſe for falſely and 
' fraudulently felling a Horſe to the Plaintiff, as the 


proper Horſe of the Defendant, «bi revera it *. 
— the 
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the Horſe of Sir. F. T. becauſe the Plaintiff could 
not prove that the Defendant knew it not to be 
his own Horſe (for the Declaration muſt be, that 
he did fraudulently, or knowing it to be not his 
on Horſe) for the Defendant bought the Horſe 
in \Swmicbfield, but not legally tolled, the Plain- 
tiff was nonſuit. Aleyn 91. Sir Richard Sprigwell 
verſus Jo. Alen. ent) s Brit £ 
33. In an Action for executing an illegal War- 
rant, . It is good Evidence to prove the Ju- 
ſtice of — 2 as ſuch, without — as 
Commiſſion; ſo on the Statute of Hue and Cry. 
Conſtables Caſe, Norf. Lent Aſſizes. Per Hale, 
Aon .es. 
34. In an Action upon the Caſe, for diſturbing 
the Plaintiffs and their Children and Family in 
the Poſſeſſion of a Pew in the Church of Becken- 
lam, the Declaration ſet forth, that they, their 
Anceſtors, and all thoſe whoſe Eſtates they had, 
had always enjoy d that Pew to fit in the ſaid 
Church, appertaining to the Mannor, to which 
the Advowſon is appendant, that _ are Lords 
of the Manor and Founders of the Church; the: 
Defendant preſcribes to the Pew as appertaining 
to his Houſe, abſq; hoc ; that the Plaintiffs, their 
Anceſtors, or thoſe whoſe Eſtares they have, had 
the Seat Modo & forma as is ſet forth in the De- 
claration ; and on this, Ifſue was joined, and the 
Evidence proved them to be Tenants in Common, 
which was held not to maintain the Iſſue by the 
Ch. J. Haughton and Chamberlain ; ſo the Plaintiff 
was nonſuic. Dodderidge diſſentiente. Palm. 161. 
Snelegar verſus Brograve. S. C. A. Bend. 89. 
35. If one entitles himſelf to a Seat in a Church 
by Preſcription, whether it be in a Declaration 
or Plea in Bar, tho? he do not alledge that he 
is bound to repair the Seat, yer ſhall he —_ 
a Oes 
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46. The: Plaintiff brought an Action on the 


Caſe, for a falſe Return to a Madam, to ſwear 
bim Common Council man for the Borough of 
Totad/i; which by Charter from Queen Elizeberb, 
the Manner of their Election was chalked out for 
them, and a Uſage was given in Evidence to a 
Jury at the Bar, that the Election had gone 
quite contrary; which Uſage was allowed to be 
good Evidence of a By-law 'whereupon ic was 
fauniled. »/1 | Farnefley's Rep. 37. Gay verſus 
37. In an Action on the Caſe for reſuuing 
ads, which che Plaintiff had diſtrained for 
ent ; The Flaintiff declared, chat he was ſeifed 

in Fee of i certain Meſſuage, C. and being fo 

ſeiſad, demiſed it to F. $ ſor a Year, and ſo 

fiom Year to Year as long as both Parties ſhould 

pleaſe, by a! Parol Demile, - reſerving Rent; 
3nd for Rem-Artear he diſtrained, and the Di- 

fires was reſcued from him by the Defendant, 

for which the Action was brought; and here the 

Plaintiff having laid a Seiſin in Fee in himſelf, 

was ſain to prove it; and in proving the Leaſe it 

appeared to be for a Lear; and ſo from Year to 

Year, as long as both Parties pleaſed; and that 

the Leſſee ſhould not go away without giving a 

Quarter*s Warning: And it was inſiſted on by 

Eyre and Parker, That the Leaſe given in Evi- 

dence varied from the Leaſe declared on, ſo 

they failed in proving their Declaration. But 

per Holt, Ch. J. It is well enough, for the Agree- 

ment concerning the Quacter's Warning is only a 

Collateral Agreement, not at all affecting the 

Land in Point of Intereſt, but collacerally bind- 

ing the Perſon of the Leſſee; and therefore it 
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1. TN an Action of Debt, the Plaintiff decli- 
red upon an Account ſtated; the Defendant 
pleaded Nil deber, and the Counſel of the Befen- 
dant offer'd in Evidence that there never was any 
ſuch Account, which they inſiſted they might 
for if there never was any Account, chèe Plainci 
declaring upon an Account, then it is trüe, that 
he owes him nothing in the Manner fer forth in 
the Declaration: For the Plaintiff, it was fad, chat 
if chere never had been an Account, the Defen- 
dant ſhould plead fo ; but that the Pea of Ni de- 
let confeſſes the Account, and therefore, they 
ought not to give in Evidence any Thing conera- 
ry to their Plea; but by Newton, Ch. J. ir may 
be given in Evidence, or pleaded. 20 H. 6. 
p | Sal | 


* "ag 
2. Debt for 101. pro eo ad cam the Defendant 
had accounted with the Plaintiff of divers Sums 
as due, and upon that Accoum was found ita 
Arrear 8 l. per quod Attin accrevit, to have rhe faid 
81. Cum; etiam the ſaid Defendant had bortow'd 
of the Plaintiff 10 J. to be paid on Requeſt, De 
— quidem ſeparalibns denariorum ſummi this 
fendant afterwards fatisfied 8 yet the 10 J. 
hath not paid. Plea Nl debet. On the Trial they 
gave in Evidence only 81, which I urged could 
not 
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not be Evidence of the, 44utnatut-— for that was 
one entire Contract; and another Contract for 81, 
was not the ſame they had declared upon ; and 
of that Opinion was the Lord Ch. J. Holt. Then 
co prove the Inſimul computaſſet, they prov'd that 
the Defendant and. Plainciff 's Wife reckon'd that 
the Defendant had botrawed: at dne Time 40 s. 
and at another Time 40 s. and at another Time 
4 1. and this came to Ti and he promiſed to pay 
it. I urged-that this could not maintaln an In/- 


mul 2 that it was only a Reckoning on 


one Side, for there was neither Payment nor De- 
duction, a the other; and at that rate, ſaying 
one and one was two, would make an Accomp. 
But Ch. T Hol over-· ruled me, that it was good 
Evidence of an Accompt, and ſo they had a Ver- 
dict Quoad Comput pro Quer & quoad reſid” pro De- 
fend: Then I moved in Arreſt of Judgment, chat 
no Judgment could be on this for the P inciff, be- 
cauſe the Verdi& was repugnant to, and different 
from, the Declaration, for the Declaration ac- 
knowledged Part of both the Sums to be received, 
and conſequently. Part of the 8 J. to be received, 
and the Jury had found the contrary, that there 
was nothing due on the Mutuatus, and that the 
whole 8 J. in the In/imul compuraſſet was due; fo 
that they. have found the Plaintiff's Declaration 
to be falſe. But per Dolben, the Exception was too 
nice. And by Ch. J. Holt, the 10 l. if received of 
any of the two Sums, it was received out of the 
ſeveral Sums ; and ſo by the Court, the Plaintiff 
2 Judgment. Show. 215. Styart verſus Row- 


3- Note, It was the Opinion of all the Judges 
in the C. B. That if a Man ſells two Horſes for 
forty Shillings, and the Plaintiff in an Action of 
Debt declares on che buying of one Horſe for for- 


ty 


1 


„ i nn KK aA:  _—_ =—«©> „ ow ti. vv +a ed it 2 to og pw © @ Aa an 


© alt. ates.” oo on LO oo. eo 


The Lam of Evidetice. 161 
ty Shillings, the Defendant may plead Nil debet, 
and the Jury muſt find for him under Pain of At- 
taint; for here the Words Modo & forma are ma- 
terial, the Contract not being the ſame that was 
between the Parties: The Law is the ſame, if he had 
bought one Horſe for forty Shillings; and the 
Plaintiff declared on a Contract for two; or if 
there was an Ox bought, and the Declaration 
was for a Horſe; and ſo in every Caſe when the 
Plaintiff varies from the Contract. 21 Ed. 4. 
21, Dyer 219. Bladwell verſus Slegin, Ge. 
4. An Action of Debt was brought by a Mer- 
chant of London againſt the Earl of Derby and his 
Wife, and the Plaintiff declared upon à Contract 
for Sils, and it appeared upon the Evidence, that 
the Counteſs, during the Coverture, had bought 
of the Plaintiff certain Silks for her own wear- 
ing; and for the N which the Counteſs 
agreed to pay for the ſame, the Action wa 
brought. It was the Opinion of Dyer, Manwoo 
and Moanſon, that the Contract by the Wife, du- 
ring the Coverture, ſhould not bind the Husband 
but admit that the Husband ſhould be bound, yet 
this Action is not well brought againſt the Wife; 
for ſhe ought not to be mention d in the Writ. 
4 Leon. 42. The Earl of Derbys Cale. Dy. 234; 
b. Pl. 17. Executors of Wheeler verſus Poins, &c. 

5. Iſſue in Debt was Nil debet, and Thirty nine 
Shillings proved for Wares ſold; but no Evidence 
tor the Ten Shillings lent, &c. which was put in 
to make the Sum forty Shillings, ſo to bring it 
within the Cognizance of the Courts of Weſtmin- 
fer, which was held goud in this Caſe : And note; 
ſo it hath been held long; but ſee Cołke upon Mag- 
na Charta holds it a Deceit to the Statute, and 1g 


2 Crime; and alſo that ſuch Matters may be ſne-w- 


ed to arreſt the Judgment as it ſeems: - Clagt. 132. 
barſtoe verſus Anderſon, 414 
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6. An Action of Debt was brought, and the 


Plaintiff declared, ttiat he was retained by the 
Defendant as his Servant for twenty Shillings a 
Year and Cloaths; or if he had no Cloaths, he 
was to receive five Shillings a Year in lieu there- 
of, and ſet forth that his Wages had not been paid 
him for ſo many Vears, nor the Cloaths for four; 
the Defendant pleaded, that he had paid the 
Cloaths according to the Contract; to which Plea 
it was objected by Aoyle, that it amounted. to no 
more than a Nibil debet. Per Littleton; Ghoke and 
Needbam, Juſtices, the Plaintiff having pleaded 
the Delivery of another Thing, ?tis good, tho 
had he r Payment, it would have been 
otherwiſe; Et per eoſdem, the Defendant might 
have pleaded he left his Service. Bro. | Der. 112. 
9 Ed. 4. 86. A” 22 

J. In an Action of Debt brought by the Admi- 
niſtrators of Dung againſt Aſhburnbam, the De- 
fendant pleaded Nibil debet; and the Enqueſt was 
taken by Default. And upon the Evidence given 
for the Plaintiff, che Caſe appeared to be this, 
That the ſaid Dung was an Inn-holder in a great 
Town in the County of Syſſex, where the Seflions 
uſed to be holden; and that the Defendant was a 
Gentleman of Quality in the Country there; and 
he, in going to the Seſſions, uſed to lodge in the 
Houſe of the ſaid Dung, and there took his Lodg- 
ing for himſelf, his Servants and Horſes : Upon 
which the Debt in Demand grew; but the ſaid 
Tung was not at any Price in certain with the De- 
fendant, nor was there ever any Agreement made 
betwixt-them for the ſame. It was ſaid by Ander- 
fon, Ch. J. That upon that Matter, an Action of 
Debt did not lie. And therefore afterwards, the 
Jury gave a Verdict for the Defendant, 3 Leon. 
160. Tang verſus Aſhburnbam. 
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8. In Debt on Award, the Plaintiff counted of 4 
mutual Agreement, and Submiſſion 2 performand' 
an Award, which was made that the Defendant 
ſnould pay 50 J. to the Plaintiff, Er ſuper Reception 
inde, the Plaintiff ſhould deliver op eig, and 
give a General Releaſe ; and per Hyde & Cur. The 
mutual Submiſſion is no Promiſe in it ſelf, but on- 
. Evidence of it. 1 Keb. 599. Tilford verſus 
9. Whether in an Action of Debt for Rent up- 
on Nibil debet pleaded;' the Defendant may give 
Bntry and Expulſion in Evidence” is much doubt- 
ed in our Books. The old Books, iz. 2 Leon. 10. 
Winckfield verſus Seciford. Goldſ. 80. Sibile verſus 
Hill. Ow. 55. Anonym. all ſay it may not; 
bur the later Reports, viz. 1 Mod. 35 Anonmes, 
& 118. Brown verſus 1 Vent. 258. Antonyms. 
2 Sid. 15. Drake verſus Bear. S. C. 1 Levitiz. 10 
2 Reb. 762. Matthews verſus Croſs. all agree 
_— 1 — 
16 In Debt for Rent on a Leaſe ; the Evidence 
to prove the Leaſe was, that the Plaintiff leas d a 
Honſe to the Defendant at a Rent, but no Time 
mention d; and it was agreed at the ſame Time, 
that the Leſſee was nor to leave it without Half a 
Year's Warning: Per Hale, Norf. Summer Af. 1668, 
It's a Leaſe at Will, and the leaving at Half a 
Year's Warning is but a Collateral Agreement, 
and no Part of the Demiſe. T. per Paz. 190. 

11. In Debt upon a Leaſe; the Defendant 
pleaded Payment, and in Evidence ſhew'd, he 
paid it eo Sequeſtrators of the Common-wealth, 
the Plaintiff being a Delinquent, and it was ruled 
this was good Payment, to prove the Iſſue, which 
was a Payment to the Plaintiff himſelf, Clayton, 


12 9. Hmonmmns. 
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12. In Debt for Rent upon a Leaſe; and Nil 
debet pleaded, Ne unques ſeiſie de Terre is good 
Evidence; but it is not upon the Plea of Rien: ar- 
rere or leuy per ble 2 Rol. Abr. 677. Pl, 21, 

13. A Receipt of the laſt Half Year's Rent is 
Badge that all before was paid. T. per Pais. 

21. 1) 5: dro] ee Troup 
14. In Debt for Rent reſerved upon a Leaſe for 
Years: The Iſſue being joined if the Rent were 
id or not, the Defendant gave in Evidence for 
Pact of, the Rent, that-the Plaintiff. by Covenanc 
was to repair the Houſe, and did not, and that 
thereupon he expended Part of the Rent in re- 
pairing the Houſe;' and the Queſtion was, If this 
Evidence will maintain the Iſſue? Gawdy concei- 
ved it did; for the Law giveth this Liberty to the 
Leſſee to expend the Rent in Reparations, for he 
ſhall be otherwiſe at great Miſchief; for the 
Houſe may fall upon his Head before it be repair- 
ed, and therefore the Law alloweth him to repair 
it, and recoup the Rent. Vid. 12 H. 8: 1. It Ri. 
2. Barr. 242. 14 H. 4. 27. Fenner, It is no Evi- 
vidence; 2 if the Leſſor will not repair it, he is 
to have his Covenants againſt him. Clench ſeem- 
ed he might well expend the Rent in Reparations, 
but he-ought to have pleaded it, and cannot give 
it in Evidence upon the General Iſſue; and they 
thereupon moved the Jury to find a Special Mat- 
ter; and as to the Reſidue of the Rent, he ſhewed 
that he paid it to others that had Rent- charges 
out of the Lands, which the Leſſor had covenant- 
ed to pay, and that by the Commandment of the 
Leſſor he had paid the Rent, in Diſcharge of the 
ſaid Rents; and this was clearly held good: For 
Payment to another, by the Plaintiff's Appoint- 
ment is Payment to himſelf. 1 Cro, 222. Taylor 
verſus Beal. 88 
* 15. In 
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| 25 Debt for Rent upon Non dimiſi, that the 

Leſſor vient avoir in the Land at the Time of the 

Demiſe may be given in Evidence. Cok. Lit. 47. 
Dy. 122. Pl. 23. Marlaine verſus Hardy. © © 

16. In an Action of Debt for Rent, the Defen- 
dant pleaded Non dimiſt, and the Evidence proved 
a Demiſe only in Part; and it was held, that it 
did not maintain the Iſſue for the Plaintiff. Dyer 
260. Pl. 22. Anonymns. 1 And. 13. Shfeld & Ux, 
verſus Sybil. S. C. Mo. 80. . 

17. If a Man leaſe Lands by Indenture, dated the 

th of Auguſt 23 H. 8. to hold from the Feaſt of 

Michael next following, for 21 Years; and af- 
ter the ſame Leſſor by Indenture reciting the 
aforeſaid Leaſe, and that ir bears Date the 
6th of - Auguſt, make a new Leaſe, this ſe- 
cond Leaſe to begin at the Expiration of 
the firſt : If it be pleaded, that the Party 
by Indenture, bearing Date the zoth of Auguſt, 
Oc. ut ſupra; and that after reciting that he had 
demiſed it by Indenture the zoth of Auguſt, he 
did demiſe at ſupra, and Iſſue is taken Juod non 
dimifit modo & forma; the laſt Indenture may be 
given in Evidence, notwithſtanding the Variance 
as to the Date of the firſt Indenture, for that is 
not material; for the Demiſe is the Subſtance of 
the Iſſue. 2 Rol. Abr. 682. Pl. 6. Dy. 116. 

18. Upon an Evidence at the Aſſizes, where 
Non ef fat was pleaded to a Releaſe which was 
made to A. and B. and now it was given in Evi- 
dence to prove this Deed, that A. formerly in an 
Action againſt him had pleaded this Releaſe in 
Bar, and the Releaſe was entred upon the Record 
in bee werba, and now that Record was ſhewed 
forth and read, being proved a true Copy. And 
this was admitted for Proof of this Releaſe ; for no 
other'Evidence was of the Sealing and Delivery 
of it. Clayt. 62. Anon) mus. 

M 3 19. Debt 
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109. Debt was brought upon a ſingle Bill, for Pay. 
ment of 2000. On Demand zupon Nom eſt fadtam, One 
of the ſubſcribing Witneſſes was produced, and 
gave full Evidenes opts Enſealing and Delive- 
ry.of the Bond. Og . other Side was produc d 
a Perſon of the ſame Name and Surname with the 
other Subſcribing , Witneſſeß; who acknowledged 
that the Hand was very. like his, but it was not 
his; that he never knew either of the Parties, nor 
the other Witneſs; nor could the other Witneſs, 
ſay he was the Man; and both their Reputations 
being made good in Proof, Holt, Ch. J. ordered 
them both to write their Names, and thereupon 
left it to the Jury, who ſound for the Plaintiff. 
And here Holt, Ch. J. ruled, that this being a 
ſingle Bill, it needed no Specification, according 
to the late Statute, becauſe it did not carry Inte- 
reſt, yet directed the Jury to give Damages, wiz. 
Intereſt ; And where it was objected it was pay- 
able on Demand, and no Damages or Intereſt in- 
curred till Demand, and none was proved ; Holt, 
Ch. J. ſaid, that could not have been taken Ad- 
vantage of upon Non eff Factum, or any other 
Collateral Iſſue; but ſhould have been pleaded, 
6 Mod. 167. Osbourn verſus Hoſier. | 

20. Per Finchden on a Declaration on a Bond ſup- 
poſed to be made by two, if Non eſt factum is plead- 
ed, and it is proved to be the Deed of one, and 
not the other, yet the Plaintiff ſhall. recover 
againſt him whoſe Deed it is. 40 Ed. 3. 37. 

21, Debt upon a Bond, end it did appear that 
the Defendant and another were bound jointly in 
this Obligation; and it was ruled, That though 
che other Obligor be dead, yer che Plaintiff hath 
failed in his Declaration; and if Nen eft. fadtun 
be pleaded, and his Bond produced, it ſhall be 
againſt the, Plaintiff. See by me, if oehee ſu 
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be, as Payment at the Day or the like; it ſeems 
then the other Matter is out of Doors, and will 
be well enough. Clayt. 119. Animymnus. Cok. 
Lit. 283. | 

22. bt u a Bond, and Non eſt factum 
pleaded; the Witneſſes proved the Bond that 
bears Date at another Place to have been deliver- 
ed at ork ; and it was held the e not 
maintain the Iſſue. 2 Rol. Abr. 677. 24. 
23. In Debt upon an Obligation againſt Oliver 
St. Fobn, and Alice his Wife, as Heir of her Fa- 
ther: The Defendant pleaded Non ef factum of 
the Father; and it was found by Special Verdict, 
that the Obligation was made by the Father of 
the Wife to the Plaintiff and another, whereas in 
Truth the Plaintiff hath declared upon an Obliga- 
tion made to himſelf only, without ſpeaking of 
any other Joint Obligee, and that the Plaintiff as 
Survivor hath brought the Action; and if upon 
the Matter it ſhall be ſaid, the Deed of the De- 
fendant in Manner as the Plaintiff hath declared, 
the Jury -refer unto the Court. And the Court 
was clear of Opinion, that the Plaintiff oughe to 


have declared upon the Special Matter. 1 Leon. 


322. Dennis verſus St. fobn's Dubit. March 
125. Gatford verſus Bayly ; and in Alyn 41. Hold- 
witch & Ux. verſus Chaſe, and adjudged Contra, 
Savill 92. verſus Read, and Clay. 3. Elliot's 
Caſe. 

24. Carw asked the Judges whether Razure 
may be given in Evidence on Non eft factum 
pleaded ; Dyer and the other Judges anſwer'd not; 
becauſe he thereby acknowledges the Deed to 
have been once his Deed, and avoids it by a ſub- 
ſequent Matter, and therefore muſt plead ſpe- 
cially, Mo. 66. Anon. Saun. 71. Manwood verſts 
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25. When a good Deed is raſed, by which it 
becomes void, the Obligor may plead Non ef 
factum, and give the Special Matter in Evidence; 
becauſe at the Time of the Plea pleaded tis not 
his Deed. f Co. 27. Pigot's Cale. S. C. u. S. P. 
1 Rol. Rep. 39. y a 

26. Chamberlain brought Debt upon an Obliga- 
tion againſt Stanton; and upon Non eſt factum, the 
Jury found this Special Matter, That the Defen- 
dant ſubſcribed; and ſealed the ſaid Obligation, 

and caſt it upon a Table, and the Plaintiff took 
it without any other Delivery, or any other Thing 
amounting to a Delivery. And the Court was 
clear of Opinion, that upon that Matter the Ju- 
ry had found againſt the Plaintiff ; and it is not 
like the Caſe that was here lately adjudged, that 
the Obligor ſubſcribed and ſealed the Qbligation, 
and caſt it upon à Table, ſay ing theſe Words, 
This will ſerve; the ſamę was held to be a good 
Delivery; for here is a Circumſtance, the ſpeak» 
ing of theſe Words, by which the Will of the Ob- 
ligor appeateth that it ſhall be his Deed. x Leon, 
140. Chamberlain and Stanton s Cale. S. C. O. 95. 

27. In an Action of Debt upon Bond, the De- 
fendapt pleaded Now eſt fadlum; and the Evidence 
to prove the Delivery was this, That the Ob- 
ligee toqk it up after it was writ and ſęaled by his 
Directions, and delivered it to the QObligor, ſay- 
ing, This will ſerve; and this Evidence was held 
ſutficient. Dy. 192. Pl. 46. Parker and Gilſon ver- 
ſus Tenant. Daliſ. 104. Ano mw wt. 

28 In an Action of Debt uponcan Obligation, 
which was ſer forth to be made the t5th of Nov. 
25 Eliz. the Defendant pleaded Non eft fatum ; 
the Jury found a- Special Verdict, miz That it was 
gated the 15th of Now, 23 Elig. buys was not ſeal- 

ed or delivered until the 18th of Nov. 26 Elix. 
bd, | 7 | Et 
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Et ſi ſuper totam materiam the Court ſhall adjudge 
it for the Plaintiff, Et ſi, &c. And it being here- 
upon moved, all the Court, without any Difficul- 
ty, reſolyed, That this Verdict is found for the Plain- 
tiff; for the Iſſue being generally Non eft factum, 
it appears to be his Deed. But peradventure b 
Special Pleading he might have helped himſelf: 
Wherefore it was adjudged for the Plaintiff. 
2 Cro. 136. Lady Lane verſus Pledall. 11 
29. To an Action of Debt upon Bonds, the 
Defendant pleaded Non ef factum; and after Plea 
pleaded, and the Venire facias awarded, and be- 
fore the Day of Trial, by the Negligence of one 
of the Clerks, in whoſe Cuſtody one of the 
Bonds was, the Seals were torn off, and the 
Bond was eaten by Mice; and by the Opinion 
of the Judges of both Benches, the Jury was di- 
rected to enquire whether it was the Deed of the 
Defendant at the Time of the Plea pleaded. Dyer 
59. Nicols verſus Haywood.  _—_ ik 
30. In an Action of Debt upon Bond, the De- 
fendant pleaded Non eſt factum, and gave in Evi- 
dence, that after the making the Deed, the De- 
fendant paid the Money to the Plaintiff, who 
thereupon took the Defendant's Seal off the Bond; 
to which the Plaintiff demurred. Dyer 112. Pl. 50. 
Peers verſus Biſhop. | 

31. Debt upon an Obligation, the Iſſue was 
Non ef fadtum; The Jury found that the Defen- 
dant did ſeal and deliver it as his Deed, but that 
after the Day of the Iſſue joined, the Seal was 
pulled off from the Obligation ; and the Plaintiff 
had Judgment; fot it was the Defendant's Deed 
at the Time when the Iſſue was joined, and the 
Trial ſhall relate to it, although the Deed was 
cancelled afrerwards. 1 Cro. 120. Michael verſus 
Stockwitb. S. C. Ow. 8. S. C. Goldſ. 83. 1 

| „ 3 
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32. If che Obligee be an illicerace Perſon, and 
2 Bond is read to him different from what it re- 
ally is, he may plead Non eff fadtum, and give 
— Evidence. 15 Ed. 41. 18. 39 H. 6. 

33. Per Brook; If I deliver a Bond to a Stran- 
ger as an Eſcrow, to be delivered over as my Deed 
on the Performance of a Condition, and the 
Bond is delivered over before the Condition is 

orm d; in an Action broughi upon this Bond, 
may give this Matter in Evidence. 14 H 8. 28. 
34. In Debt on an Obligation, the Defendant 


i fadtam, & boc parat. eſt veriſicare; to which 
| tans . te rs it tend- 
ed to the General Hue, and per Car. This is a 
Plea thar may conclude eicher Way, and is moſt 
_uſual with this Concluſion ; though generally 
where the Negative Plea doth waive all Prece- 
dents, he ſhall conclude to the Country as. on Non 
aſſumpſet' infra ſex' Aunos; alſo by Hale, Ch. J. an 
Eſcrow — be given in Evidence on Non eff: fac- 
tum as well as Suſpenſion on Nil debet ; but Twiſ- 
den and Wylde doubted. 3 Reb. 142. Manning ver- 
35. In Debt upon a Bond, the Defendant pleads 
that the Bond was delivered as an Eſcrow to a chird 
Perſon to be his Deed to the Plaintiff, upon his 
vacating a certain Judgment, which was not done, 
Ez fic uon eft fattum, & de boc ponit ſe ſuper Patriam, 
without adding & Predi# che Plaintiff femilirer ; 
the Plaintiff replies, That it was deliver'd as an Eſ- 
crow to be deliver d to him upon his Payment of 
twenty Shillings towards vacating the Judgment, 
and Iſſue thereupon; that is, upon a Traverſe of 
its deing delivered as an Eſcrow, to become his 
Deed upon vacating' the judgment. And here 
Holt, Ch. J. held, that there is no Difference be- 
- tween 


pleads it was delivered as an Eſcrow, and fo Non 
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tween delivering his Deed as an Eſcrow, to be- 


come the Party's Deed upon his doing ſuch a 
Thing; and to be deliver'd to the Party as his 
Deed upon his doing ſuch a Thing; for 
in neither Caſe it is his Deed, till the 
ſecond Delivery: And he ſaid, If a Man deli- 
vers a Writing as his Deed to a Stranger, to be 
delivered by him to a third Perſon, upon his do- 
ing ſuch a Thing, that is a Deed Ab initia in Tr uſt 
for the third Perſon, upon a Contingency : But 
upon the Saying in 5 Co. Periman's: Caſe. 84. K. 
He was content to have the Matter found ſpecial- 
ly ʒ but the Plaintiff was nonſuited upon another 
Polar And Holt, Oh. J. ſaid, In all his Time 
he never knew ſuch a Plea as this; ſor all theſe 
ſpecial Non ef factums, in Caſe of Eſcrow and 
Raſure, &. are impertinent ; for thereby the 
Defendant: brings all the Proof upon himſelf ; 
whereas if he had pleaded Now eft factum general - 
ly, he would turn the Proof of whatſoever is ne- 
ceſſary to make it his Deed upon the Plaintiff: 
And it was agreed by all, that the Deed cannot 
be an Eſcrow to the Party himſelf, 6 Modern. 
217. Buſhell verſus Paſmore. | | 
36. On a general Nos eff fadtum, the Defen- 
dant may give any Thing in Evidence, to prove 
the Deed never was his Deed: 2 Rol. Abr. 68 3. Pl. . 
37. In Debt on Bond brought by an Admini- 
ſtrator; if the Defendant pleads Non ef factum, 
the Plaintiff in Evidence need not ſhew the Let- 
ters of Adminiſtration; fot this is admitted by che 
- Defendant's Plea T. per Pau 225. SD Bh 
38. Debt upon an Obligation; the Condition 
was, for the Payment of a leſſer Sum at a certain 
Day and Place; the Defendant pleaded Payment 
at the Day and Place according to the Condition; 
upon which they were at Hue; and it was found, 
that he paid it before the Day, and at another 


Place, 
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|, The'Law of Evidence. 
Place, and the Plaintiff accepted it; and for 
whom this Verdict was found, was the Queſtion. 
Anderſon, It is no Queſtion; but it is found for the 
Defendant; and afterwards in Mie. 31 & 32 Eliz. 
it was mov d again, and then Anderſon ſaid, they 
were all reſolved to — — againſt the 
Plaintiff; for Payment before the Day, is Pay- 
ment at the Day; and thereupon it was adjudg- 
ed, that the Plaintiff ſhould be barr'd. 1 Co. 
142. Bond verſus Ricbardſon. S. C. 1 And. 198. S. c. 
Moo, 267. S. C. Ow. 45. S. C. Sa. 96. S. C. 1 Le- 
on hee ener 57 9 5 N 
39. In Debt upon a Bond of 40 l. for the Pay- 
ment of 20. at a Day and Place certain: The 
Defendant pleaded that he had paid the ſaid 20 /. 
according to the Condition, upon which they 
were at Iſſue; and at the Niſ priu, the Defen- 
dant gave in Evidence, that he had paid the Mo- 
ney to the Plaintiff before the Day, and that the 
Plaintiff had accepted of it; all which Matter the 
ury found ſpecially, and referred the ſame to the 
— it was ſaid by the whole Court, 
that that Payment before the Day was a ſufficient 
Diſcharge of the Bond; but becauſe the Defen- 
dant had not pleaded the ſame ſpecially; but ge- 
nerally, that he had paid the Money according 
to the Condition; the Opinion was, that they 
muſt find againſt the Defendant; for that the 
Special Matter would not prove the Iſſue: And 
the Lord Dyer, Ch. J. ſaid, that the Plaintiff's 
Counſel might have demutred upon the Evi- 
dence. Godb. 10. Anonymus. Godb. 100. Plimipton's 
ach 27 ache ne wag det fg 
40. Der Holt, Ch. J. If a Bond be of twenty 
Years ſtanding, and no Demand proved thereon, 
or good Cauſe of fo long Forbearance ſhewn up- 
on a Solvit ad diem, I ſhall intend it paid; 4 for- 
i F E146 4 90 10700 184 '  fors, 
£14 


The Law of Evidence. 173 
tiori, upon a Note, if it be any conſiderable Sum. 
6 Mod. 12. 1 L. Sin \ 

41. Queen Elizabeth by a Proclamation, bear- 
ing Date the 24th of May, in the 43d Year of 
her Reign, ordered that the mix d Money which 
ſhe had ſent over to Feland ſhould be the Current 
Coin of that Kingdom, and that after the 1oth 
of June following, all other Money ſhould be 
eſteemed only as Bullion; the April before this 
Proclamation, when the pure Coin was current, 
one Brem; of Drogheda', Merchant, having 
bought ſome Goods of one Gilbert, of London, 
became bound to the ſaid Gilbert in a Bond of 
200 l. conditioned for the Payment of one hun- 
dred Pounds Sterling, at the Tomb of Earl Strong- 
bow in Chriſt Church, Dublin, at a certain Day to 


come, which happened to be after the Eſtabliſn- 


ment of the mix d Money; and Brett tendered 
the 100 l. at the Time and Place appointed, and 
it was held a good Tender. Dav. 18. Caſe of 
mix d Money. ur hn () 11 
2. Upon Evidence ruled per Ch. J. Holt, that 

in Debt, Plene adminiſtravit admits the Debt; but 
otherwiſe in an Action on the Caſe; or in an . 
debitatus kſſumpſit ; for there the Plaintiff muſt 
prove the Debt; and per Holt, In Proof of a Plene 
adminiſtravit, if the Action be Debt on 'a Bond, 
and you offer Payment of a Bond, on Plene ad- 
miniſtra vit, Proof muſt be it was a Debt by Bond, 
and that it was ſealed and delivered; but on 
Debt to Simple Contract, you need only prove 
Payment; becauſe, if no Bond, it is a good Ad- 
miniſtration in that Action. Sbomer 8 1. Saunder- 
ſen verſus Nichols. ee O03 a 1 
43. In Debt againſt Executors who, plead Plene 
adminiſtraverunt, the Plaintiff replied Aſſets at the 
Day of the Original, ſcilicet, ſuch a Day; and = 
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174 Uneilaw o6 Evidence. 
this they were ac Iſſue, and on Trial at Au. Aal. 
ſex before the Ch. J. the Plaintiff was nonſuited 
for not producing the Bill; on Affidavit of this, 
Motion Was made for a new Trial, and Tiiſcen 
und Vynubam be ing only then in Court, ſaid that 
the Plaintiff needed not to produce the Bill at the 
Trial; and therefore if the Plaintiff was over. 
ruled in it, he ought to have tendered a Bill of the 
Exceptions, but ſhall not have a new Trial. 2 Sid. 
226. ers verſus Rogers. S. C. 1 Ke b. 793. 1014 
44. It was ruled that in Debt brought againſt 
Executors who Plene adminiſtra verunt, if the 
Plaintiff replied: Aſſets die Exhibitions Bille, Sci- 
licet, the 23d of October, which is the firſt Day of 
che Term, if it appear on the Evidence that the 
Bill was not filed til afterwards in the Term, no- 
thing that the Defendant has paid for Debts of 
an equal Nature after the Beginning of the Term, 
und before the filing of the Bill, ſhall be Aſſets, 
and that the Time of the filing of the Bill ſhall be 
ſaved to him in the Evidence. Sid. 432. Mas ver. 
ſus Alam. | 4535 | . 
Af. In an Action of Debt againſt Executor 
who pleaded Plene adminiſtraverunt, the Plaintiff re- 
plied Aſſets, and che Defendant gave in Evidence 
that the Teſtator had pawned a Gold Cup for 
201. and that the Executors had redeemed it with 
their own Money, and ſo the Property of the 
Cup veſted in the Executors; and it was doubt - 
ed whether this Matter might be given in Evi- 
dence, for it was ſaid to be contrariant to the Iſ- 
| ſhe; but at laſt it was reſolved by the Opinion of 
all the Judges excepting Kinſmill, that the Proper - 
4 of the Cup was veſted in the Executors, and 
at the Special Matter might be given in Evi- 
dence. 20 H. 7. page 2. Pl. 5. p. 4. Pl. 12. & 14. 
S. C. Kel. 58. 1 And. 24. Shelley verſus Sackville, 
Bend. 11. Clayton verſus Spencer. S. C. Moo. 2. Co. 
Lit. 28 Jo 


4 45. Debt 


The aw ot Evivence. 175 
6. Debt againſt the Defendant as Adminiſtra- 
tor; ſhe pleaded Plene adminiftravit. The Jury 
found that the Inteſtate was indebted to divers by 
Obligations, and that after his Death, the Defen- 
dant had taken in the Obligations, and had ob- 
liged her ſelf to pay the greater Part of the Sums 
contained in the Obligations, at certain Days to 
come, and for the Reſidue had promiſed to the 
Parties, that in Conſideration of Delivery of the 
\aid Obligations, that ſhe would Pays &e And 
by the Opinion of Anderſon, Myndbam and Periam, 
it was held clearly a good Adminiſtration ; ſo 
that the Property of the Goods of the intelſate 
to that Value were altered and changed in the De- 
fendant. 1 Cro. 120. Stame verſus Hutcbin. 
47. In An Action of Debt brought againſt the 
Defendant as Adminiſtrator, he pleads divers Judg- 
ments, amouneing to 670 l. and the Aſſigment of 
100 J. Debt to the King by Deed enrolled; and 
he pleaded that he retained his Debt in his Hand; 
'and he might have given this in Evidence, or 
pleaded it at che Liberty of the Defendant. 
1 Brown. 75. Bond verſus Green. 1 Brown. 52. Anb- 
wm. 2 Rol. Abr. 684. Pl. 8. xõGd. 
48. If an Action is pending againſt an Execu- 
tor, and a Debt due by the Teſtator to the Exe- 
cutor, become due and pay able, Qaære, Whether 
the Executor upon Plene adminiſtravit pleaded 
may give this in Evidence without pleading the 
Special Matter? 2 Rol. Abr. 684. 10. 05 


49. In Debt upon a Bond, and Plene adminiſtru- 


vit pleaded, it was held no good Evidence to 
prove the Defendant had paſſed his Promiſe to 
pay F. S. his Debt, due by the Teſtator before 
this Action brought, but otherwiſe, if he had gi- 
ren his Bond for it: And if an Executor renew a 
Bond, into which his Teſtator had entred as rery 

only, 
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176 The Law ol Evidence. | 
only; this is no ſuch Adminiſtration as will make 
this Plea good againſt other 'Creditors by Special- 
ty; and this was the Caſe now, and it was upon 
this Direction found for the Plaintiff, Clay. 88. 
Arlunb verſus Colliſon. en l 
Fo. If an Action of Debt is brought againſt an 
Executor De ſon tort, and plene adminiſtravit plead- 
ed, and the Plaintiff replies Aſſets, the Defen- 
dant cannot give in Evidence a Retainer, to ſatis- 
fy/a Debt due to himſelf. 1 Cro. 630. Ireland 


1 


verſus Caulter. S. C. 5 Co. 30. &. of 1 
5. An Action of Debt was brought againſt an 
Executor, and Plene adminiſtravit pleaded, and 
Adlers replied, at Niſi prius at Guiid- Hall; to prove 
ſſets the Day of the Writ purchaſed, it was 
given in Evidence; that the ſame Day a Sum of 
—_ ſufficient to anſwer the Debt was brouglit 
into the Prerogative Court at Canterbury, and 
there delivered to the Executors as Money due to 
the Teſtator's Eſtate, and it was not denied by 
the Executors ; but they gave in Evidence, that 
immediately upon a Receipt of the Money in the 
þ — ative Court, and by the Directions of 
that Court, they paid the Money away to a 
Creditor of the Teſtator's; and yet this Sum 
was determined to be Aſſets in the Hands of the 
ene the Writ was purchaſed the 
ſame Day, and after the Payment of the Money; 
yet perhaps the Defendants might have helped 
themſelves by Special Pleading. Dy. 228. Anony- 


_—_—_ 44-4} rr © non; 349th 

532. In an Action of Debt agaiaſt two Executors, 
and Plene ad mini ſtraverunt pleaded, an Inventory had 
been exhibited by one of them, and it was holden 
the other ſhall not be obliged by it; but the 
Plaintiff ought to prove that he hath actually ad- 
miniſtred, and that Goods came to his Hand, 

an 
3 


The Law of Evidence. 4 177 
and ſo give him a Charge, becauſe he was but 
Exgcutor; here of his own Wrong; and becauſe 
che ' Plaintiff could not prove this, he was non- 
ſuited. Clay. 1 06. Ireland 8 Qaſe. : 

53. In Debt upon a Bond againſt an Executor, 
who pleaded Plene adminiſtravit, and gave in Evi- 
dene Bonds cancelled and taken in, and Acquit- 
tances for Money; this Evidence was held not good 
without Proof of real Payments made, or new Se- 
curity given. Clayton 112. Scots Caſe. 

74. Upon Plene adminiſtravit pleaded, the Exe- 
cutor cannot give in Evidence a Recovery had 
againſt him by another, but ought to plead the 
Recovery, and ſay further, that except of ſo much 
recovered, againſt him, that he hath fully admini- 
ſtred ; for alrho' there is a Recovery, the Goods 
remain the Teſtator's, and to be adminiſtred. 
20 H. 7. 5. 2 Rol. Abr. 684, 9. &c. | 

55. In Debt againſt an Adminiſtrator, and Ple- 
ne adminiſtravit pleaded, it was ruled, that an Ac- 
quictance ſhewed in Evidence for oo. paid to a 
Creditor is good in Diſcharge of an Inventory ; 
and if the Debt was compounded for leſs than 
the Acquittance mentions, this ſhall come on che 
other Part to ſhew ; and the rather it was held ſo 
here, becauſe this Acquittance was from an Offi- 
cer of the King's for Cuſtom due; and they do 
not uſe to take leſs than is due. Clayton 65. Bara- 
cough's Caſe. 32 

6. In Debt againſt Executors, and Plene admi- 
brevis pleaded, the Defendant cannot give in 
Evidence a Bond ſatisfied, where the Executor 
and Teftator were Obligors. . Per Coventry Lord 
Keeper. 33 Eliz. Perkins verſus Perkins. T. per 
Paz. 189, 1 Mod. 165. Rogers verſus Danvers, 
contra. TY os EO 

57. Payment of a Debt upon a Simple Con- 
tract, although it were a juſt Debt, yet it is 

N Evidence 
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178 The Law of Tvidetice; 
Evidence of Fraud. x Keb. 808. Brows ver. Purc boſe, 
58. An Action of Debt was brought againſt 


Executors; they are at Iſſue upon Aﬀets in their 


Hands; it is good Evidence that they have ſold 
Land by the Will of the Teſtator, and have the 
Money ; and ſo' is a Regove in Treſpaſs for 
Goods taken in the Life of che Teſtator 3 H.6. 3. 
59. An Action of Debt was brought againſt 
J. S. Executor of the Teſtator . he imparles, 
and therefore he cannot plead to the Writ that he 
is Adminiſtrator and not Executor, and there- 
fore, by the Direction of the Court, he pleaded 
ne Adminiſter as Executor, and gave in 
Evidence that he is Adminiſtrator, and not Exe- 
cutor. Quad nota. 2 Bro. 16. Pl. 61. 9 Ed. 4. 
4. & Dy. 305. Pl. 61. „ DANG 2001 
60. Quare, If Executors, after ne ung; Executors 
N may give in Evidence that the Party is 
iving? Wylde, Recorder of London, conceived they 
may; but the Court doubted. 1 Keb. 414. Anonymus. 
61, In Debt againſt the Heir who pleads rien 
per Diſcent ; Proof that the Father was ſeiſed, and 
that the-Heir did enter after his- Death, is well 
enough; for it ſhall be preſumed Fee Simple till 
the contrary be ſhewn. - T. per Pais. 225. 
62. In Debt againſt an Heir, he pleads te hath 
nothing in Fee by Deſcent, &-c. and in Evidence 
it appeared he had Fee, but depending upon an 
Eſtate- tail; and upon this there was Special Ver- 
dict; ſee by me this Iſſue is againſt the Defen- 


dant, for he ought to have pleaded this ſpecially; 


and ſo it was done in Traford's Caſe: Hi. 31 Elis. 
and concluded, Unde debitum præd ſolvere won potuit; 
and ſee of the Rent or Service depending upon 
this Reverſion, and of what they ſhall be. Cl. 49 


Anonymus. 


63. In Debt op Bond againſt an Heir; if be 


plead rien: per diſcem, and the Plaintiff * 


=—— EC 
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The Lats of Evidetice. 159 
ſets, he may give in Evidence, that the Defen- 
dant before the Writ purchaſed, aliened the Aſſets 
by Fraud and Covin, to defeat the Plaintiff of his 
Debt; and that the Alienation is therefore void 
by the Scarute 13 Kis. altho* he did not plead it, 
becauſe it is on the General Iſſue. 2 Rol. Abr. 
n e ub eee 

64. Mrs. Tempe and her Husband were ſued 
upon a Bond made by the Wife, and overture tem- 
pore, &c. was pleaded ; and te prove that, Evi- 
dence was produced that ſhe was married, but 
the Witneſs knew not the Mmiſter or Prieſt by 
whom, or if he were in Orders or not; and the 
Judge did direct that the Coverture ſhall be well 

oved when a Bond is to be avoided'by it; and 
the Suſpicion he was a Popiſh Prieſt, it de- 
ſetves no Favour, and his Orders ſhall be ſhewed, 
end that will be dangerous in another Kind, vis. 
Treaſon; and he ſaid he knew a Noble Man put 
ſore to it to avoid Baſtardy in the like Caſe : In 
this Caſe the Jury was put upon Trial; and in 
the End, if it e00'd have been proved he was a 
Prieſt, though Popiſh, it was holden good Evi- 
dence to prove the Marriage; but the Judge did 
heſitate in that, whether Proof was made that he 
was a Prieft ? Clayt. 61. Anonymus. f 

65. In Debt on Obligation, Sir Francs Winning- 
tos prayed Stay of Trial in Iſſue on infra taten: 
Wylde, Juſtice, ſaid this muſt be pleaded, and the 
Patty cannot be aided on nm eft fattum, but Feme 
Covert may; which Rainsford agreed. 3 Keb. 228; 
Cole verſus Delawn. 7 

66. Per Car. If a Man declares upon a Deed 
made by the Maſter and Fellows of a College; 
if there were no Fellows at that Time, he muſt 
plead non eſt factum, and give the Special Matter 
in Evidenee. 11 EA. 4. 4. | 


N 2 66. In 
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180 The Law of Evidence. 
67. In an Action of Debt upon a Bond con- ch 
ditioned for the Performance of Covenants: Upon I x 
the Pleadings the Plaintiff aſſigned a Breach in I ab 
cutting twenty Oaks, and the Defendant (aid quod 
non ſuccidit viginti Quercus prediftas, nec earum ali. N 
| forma prout, &c. and the Plaintiff 4 


nod inquiratur per Patriam & de 
he Jury found the Defen- for 
o, and the Plaintiff recovered. Dyer MW Fir 


/ Leaſe; the Defendant pleads Performance gene- for 
rally; the Plaintiff ſhews, that the Leſſor by hin 
Deed enrolled, within the ſix Months, bargained WW ver 
and fold: the Reverſion to J. S. and T. D. and 0 

there being a Covenant in the Leaſe, that the MW „er 

Leſſee at Michaelmas, (being the End of the Over 
Term) or after, upon Requeſt, ſhould deliver the - 
Poſſeſſion to the Leſſor, his Heirs or Aſſigns; he Cr, 

alledgeth for Breach, that F. S. and T. D. the Ab 
next Day after Michaelmas came unto the Houſe W the 
and required of the Defendant the Delivery of c 
Poſſeſſion, and he had not deliver'd the Poſ- 
ſeſſion: And Iflue being upon this Requeſt, the Ju- 
| q_ that the ſaid 7. only came and required 
the Poſſeſſion, and he did not deliver it, Cc. The 
finding of the Demand made by one, is not war- 
— by this Iſſue: Sed non allocatur; for they pL 
two having but one Title, the Demand by one « of 
of them is the Demand by both; wherefore it I iet 
was a good Demand, and the Iſſue well found. F « 5, 
2 Cro. 475. Hingen verſus Payn. . | © [ef 
69. If Dureſs at D. is pleaded to an Action of fh 
Debt on Bond, on which Iſſue is taken, the Plain- D 
tiff ſhall not be admitted to give in e © ot 
chat 


| The Law of Evidence. 181 
that the Party was never at D. for Dureſs is the 
Effect of the Iſſue, and the Place is not traverſ- 
able. 2 Rol. 68 1. Pl. 2. 
70. Award to pay Money in or at the Houſe of 
S. the Plaintiff ſaith it was not paid at the 
ouſe, which, per Cur'. is well enough; and if it 
vere paid in the Houſe, it may be given in Evi- 
dence on Iſſue, that it was paid at, &c. Judgment 
for che Plaintiff in Debt on Bond. 1 Keb. 753. 
Atxberbert verſus Hind. | 7 
71. Debt on Bond to 2 an Award, ita quod 
the Award be delivered to the Parties; in Evi- 
dence, Delivery proved to the Wife, is ſufficient 
- W for the Jury to preſume the Delivery to the Party 
/ Wl himſelf. Per Hale, Norf. Sum. A. 1665. Trice 
a verſus Nas. Fe per Pais. 188, | { £13. 4 
( 72.At the ſame Aſſizes, per Moreton, Juſtice,Deli- 
every to the Party's Son is good Evidence. Violet 
yerlus Cook. T. per Pais. 188. ITED! 
73. In an Act for the more effectual Relief of 
Creditors in Caſes of Eſcapes, and for preventing 
Abuſes in Priſons and pretended privileged Places 
there is this Clauſe, 
And be it further enacted by the Authority 
' aforeſaid, That from and after the ſaid firſt Day 
of May, no retaking or freſh Purſuit ſhall be g1- 
ven in Evidence on the Trial of any Iſſue in 
"any Action of Eſcape againſt the ſaid Marſhal 
*or Warden, or their reſpective Deputy or De- 
* puties, or againſt any other Keeper or Keepers 
of any other Priſon or Priſons as aforeſaid, un- 
© leſs the ſame be ſpecially pleaded ; nor ſhall any 
* ſpecial Plea be taken, received or allowed, un- 
* lefs Oath be firſt made in Writing by the Mar. 
of * ſhal or Warden, or their reſpe&tive Deputy or 
in- © Deputies ; or by any other Keeper of any 
ce © other Priſon or Priſons aforeſaid, againſt whom 
at N 3 a any 
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192 Che Lan of Ebidente, 


* any ſuch Action ſhall be broughe and filed in 
© the proper Office of the reſpective 


That the Priſoner, for whoſe Eſcape ſuch 


Action is brought, did, without his Conſent, 


* Privity or Knowledge, make ſuch Eſcape ; 
* and if ſuch Afﬀidavic ſhall at any Time af- 
* rerwards appear to be falſe, and the Mar. 
*ſhal or Wardens, or other Keeper or Kee 
*ers of any other Priſon or Priſons, ſhall 
convicted thereof by due Courſe, of Law, 
© ſuch Marſhal os. Warden, or other Keeper or 
8 of any other Priſon or Pri ſhall 
Je. . 1e * 1 | 
74. In Debt upon an Eſcape ; if the Defen- 


dant plead nul Eſcape, he cannot give in Evi. 


dence no Arreſt. Bro. Gen. IJ. Pl. 89. 

7 — upon an Eſcape was brought againſt the 
endant, Guardian of the Marſhalſey, for ſuffer- 
ing 7. B. who was in Execution at the Plain- 
G6 Suit to eſcape: The Deſendant pleads 
hat he did not ſuffer hea 29 eſcape ;'and gave 
in Evidence that the ſaid 7. B. brought an At- 
taint to reverſe the judgment; and upon his 
Prayer, the Court did bail him, that he might 
proſecute his Attaint cum fete But this Bail 
was not entred upon Record. And it was held 
by Hray and the other Juſtices, that the Evidence 
was good. 1 Cre, 5. Vaſt verſus Gawdy. 

76. In an Action againſt a Goaler for Eſcape 
of a [Priſoner in Execution, if the Iſſue is, that 
the. Goaler immediately after the Eſcape made 
treſh Suit; and on the Evidence ic appears, 
that the Priſoner eſcaped out of the Priſon by 
the Keeper's Negligence, and was abſent a Day 
and a Night before the Goaler knew it, he ha- 
ing divers other Priſoners under his Care; but 
Fang! a3 
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The Law of Evidence. 183 
2 ſoon as he did, he then immediately makes 
freſu Suit, and retakes the Priſoner ; it is ſuffi- 
cient to prove the Effect of the Iſſue; for conve- 
nient Purſuic is immediate freſh Suit in Law. 
T. 10 Car. B. R. Rotulo. 627. Reſolved by the 
Court on the Evidence at a Trial at Bar be- 
tween Hinton and Sir Fobn Lenthall the Mar- 
aal; and on the like Iſſue it was reſolved, 
P. II Car. B. R. between Elton and Sir Jobn 
Lent ball. On the Evidence at a Trial at Bar, in 
which it appeared that the Eſcape was at nine 
zt Night, and that the Notice and freſh Suit on 
which he was taken was at five a-Clock the next 
Morning. 2 Rol. Abr. 641. 4. 


— _— FA 


CHAP. X. 
Of Evidence in Aﬀions of Treſpaſs. 


I, _= the Treſpaſs were on the 4th of May, and 
: the Plaintiff alledgeth the ſame to be done 
the 5th of May, or the 1ſt of May, when no 
Treſpaſs was done; yet if upon the Evidence it 
falleth out, that the Treſpaſs was done before thg 
Action brought, it ſufficeth : And this is warrant- 
ed by Littleton, Set. 485. Co. Lit 283. 4. 

2. In Treſpaſs for breaking his Cloſe, with 
2 Continuando, it was moved by Coke, that the 
Plaintiff needed not to ſhew a Regreſs to have 
Damages for the Continuance of the firſt Entry. 
ſeilicet, for the mean Profits, and that appears 
by common Experience at this Day. Gawd, 
Juſtice, Whatſoever the Experience be, I well 


4 know 
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184 The Law ok Edidente. 
know that our Books are contrary, and that 
without an Entry he ſhall not have Damages 
for the Continuance, if not in Caſe where the 
Term or Eſtate of the Plaintiff in the Land be 
determined; and to ſuch Opinion of Gawdy- the 
whole Court did incline; but they did not re- 
ſolve the Point, becauſe a Regreſs was proved. 


See 20 H. 6. 15. 38 H. 6:27. 1 Leon. 302. Rawlin's 


S. 9% 

3. In Treſpaſs with a Continuando, it was hol- 

den upon the Evidence, it is not needful to 
prove a Re- entry, in Caſe the Action is brought 
againſt the firſt Treſpaſſor, as it ought to be 
done where it is againſt a Stranger, as Feoffee, 
c. of the firſt Treſpaſſor. Clayton 5. Sir Henry 
Anderſon's Cale. 
4. A Treſpaſs was laid the iſt of May with a 
Continuando, &c. and the Plaintiff could not prove 
the firſt Treſpaſs, though the Diverſis vicibas after, 
he could prove; and for this Cauſe he was non- 
ſuited ; the firſt Treſpaſs is the Main. Cant. 141. 
Walker verſus Dawſon. 7 

5. In Treſpaſs with Continuando to recover mean 
Profits, an Entry and Poſſeſſion of the Land be- 
fore the Treſpaſs muſt be proved, and alſo ano- 
ther Entry after the Treſpaſs. T. per Pas. 199. 

6. For making a Treſpaſs Continuando there 
ought to be a Re- entry of the Plaintiff ; and for 
the not proving thereof, the . Plaintiff ſhall have 
Damages only for the firſt Entry. T. per 
Pais. 234. 700 4 

7. In Treſpaſs quare Herbam © Blada cepit; af- 
ter Verdict, Exception was taken in Arreſt of 
Judgment, that no particular Species was ex- 
preſſed, and ſo in a new Action for the ſame 
Thing this would be no Plea in Bar by Aver- 
ment, which the Court agreed ; yet the Species 
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muſt be given in Evidence] ſed adjournatur. 2 Reb. 


42. Maſcue verſus Sbepberil. ; 
8. It was holden, that where a Man would re- 
cover the mean Profits in an Action of Treſpaſs, 
he muſt prove Entry into every Parcel, and not 
into one Part in Name of all. Clay. 35. Gla- 
ald Caſe; D EA 

9. Per Cur. After a Recovery in Ejectment, if an 
Action of Treſpaſs is brought for the mean Pro- 
fits before the Leaſe: nothing ſhall be given in 
Evidence but the Value of the Profits, and not 
the Title, for otherwiſe long Trials would be in- 
finite; and if betwixt the ſame Parties, or Under- 
Tenants, the Record is an Eſtoppel ; but QAuæ- 
re (ſays the Reporter) If the Defendant be one 
who hath a Title, whether he may not give that 
in Evidence ? 2 Sid. 239. Collingwood and Ramſey, 
verſus ſeveral Defendants. S. C. 1 Keb. 850. 1 Keb. 
731. Sadler verſus Taylor. 

10. Per Cur. If the Wife or Servants, without 
the Husband's or | Maſter's Notice, puts his 
Cattle into another's Ground, and an Action 
of Treſpaſs is brought for the ſame againſt the 
Owner of the Cattle; if he pleads Not guilty, 
the Special Matter may not be given in Evidence, 
becauſe it is contradictory to the Iſſue. Kel. 3. 
B. 2 Rol. Abr. 682, 4. contra. | 

11. In Treſpaſs de Clauſo fracto, the Defendanc 
pleaded; That the Plaintiff with Intent to have 
an Action againſt him, order'd one of his own 
Servants to put the Defendant's Cattle into the 
Plaintiff's Ground, and that he the Servant ac- 
cordingly did put them in, and that the Defen- 
dant, as foon as he had Notice of it, went and 
fetched them out; it was objected to this Plea, 
that it amounted but to the General Iſſue; but 
the Court was of Opinion the Defendant alighe 

ple 
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: 2 he thereby acknowledged that 
is Cattle committed the Treſpaſs. 21 H. 6. 39. 
12 In Treſpaſs for breaking his Cloſe at C. the 
Defendanc ju ified at X. abſq; hos, that he was 
guilty-at C. and the Court allowed the Plea, and 
would not compel the Defendant to plead Not 
uilty, but obliged the Plaintiff to reply, that the 
ſendant was guilty at C. Bro, Gen. I. 26. Dy- 
er 19. Pl. 109. Draper verſus Gapper. —— 
13. If my Cattle eſcape into the Soil of ano- 
ther, chrough the Fault of the Fences, which he 
oughe to repair, I cannot plead Not guilty, and 
ird this in Evidence, becauſe ſuch Evidence ac. 
ledges a Treſpaſs, and juſtiſies it. 19 H. 
8. 6. Ca. Lit. 283. ; J (121 Thy 3 
14. In an Action of Treſpaſs. quere Domuns & 
Clauſum fregit, & bona N the, Defendant . in 
Truth committed the Treſpaſs by Virtue of the 
Commiſſion of Bankrupcy; and it was ſaid by 
the Court, that becauſe che Plaintiff declared for 
an Entry into his Houſe; the Defendant cannot 
plead Not guilty, and give the Special Matter in 
Evidence, but muſt plead che Commiſſion of 
Bankrupcy, and all the Special Matter; but if 
it had been for the taking of Goods only, he 
might have pleaded Non guilty. 244re Rationem. 
Lit. 356. Anonymus. tens: bell 
15. In Treſpaſs for pulling down the Plain- 
tiff s Houſe; the Defendant cannot plead there 
was no Houſe, but ſhall ' plead Not guilty , 
and give that in Evidence. Bro. Tit. Gen J 
Pk 59. Sg 7 h Ih 
16. In an Action of Treſpaſs againſt two, one 
juſtifies as his own Land, and the other pleads, 
that he aſſiſted him to put his Cattle upon his 
own. Ground. Per Car. This is no Treſpaſs 
to the : Plaintiff, therefore he ſhall plead Not 
| guilty, 
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pulleys and give this Matter in Evidence. Bra. 
Gen. 5 


Pl. 60. ä 
17. In an Action of Treſpaſs, and Not guilty 
| aded, the Defendant may give. a Lands 101 
ears in Evidence; but not a Leaſe at Will, be- 
| cauſe this is determinable at Will. Bro. Gen. II. 
P L 82, . 8 | | 
18. In Treſpaſs, it is no Plea to ſay he entered 
by the Command of the Owner of the Land 
but che Defendant ſhall plead Not guilty, and 
* this Matter in Evidence. Bro. Gen, I. 
Ph sz. " 
19. In an Action of Treſpaſs, the Defendant 
pleaded Not guilty ; and if he might give in 
Evidence, that at the Time of the Treſpaſs, the 
Ereghold was to ſuch a one, and he as his Ser- 
vant,and by his Commandment, entered, was the 
Queſtion ; and it was ſaid by Coke, that the ſame 
might be ſo well enough, and fo it was adjudged 
in Trivilian's Caſe ; for if he by whoſe Command- 
ment he entered hath Right at the ſame Inſtant 
that the Defendant entered, the Right is in the 
other, by Reaſon whereof he is Not guilty, as to 
the Defendant ; and Judgment was given accord- 
ingly. 7 Leon. 301. Dierſly and Nevils Cale. 
Rel. 61. V. A 
20. In Treſpaſs for entering into the Plain- 
tiff's Cloſe, and taking away Corn; the De- 
fendants juſtified, as Servants to the Parſon, and 
that the Corn was Tythes ſevered from the nine 
Parts; to which the Plaintiff demurred ſpecially, 
becauſe this amounted to the General Iſſue of 
Not guilty, but per Cur. This is a good Plea ; 
for as to the breaking of the Cloſe, ſuch Matter 
cannot be given in Evidence: And Twiſden ſaid, 
Juſtice Crawley would not ſuffer him to give ſuch 
Matter in Evidence on Not guilty pleaded, in 
| Treſpaſs 


* 


2 
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Treſpaſs for taking Corn only; but per Cur? If 
the Treſpaſs had been only taking the Corn, this 


had been but rhe General Iſſue, ' and therefore the 


Demurrer good; as in Treſpaſs for a Horſe, it is 


no Juſtification to ſay the Horſe is J. S. his Horſe, 
and that he as Servant took him; for if the Pro- 
perty be not in the Plaintiff, the Defendant may 
as well in Treſpaſs as Trover be found Not guil- 
ty; but for the firſt Exception, ' adjournatur : At 
another Day, Rehnge, Ch. J. ſaid, it was well 
pleaded as could be, the Juſtification going to 
both; but if the Action were only for the Tythe, 
this would be but the General Iſſue; which the 
Court agreed. Judgment pro Def. 2. Reb. 44. & 
Ir. Minors verſus Hunſon. 1 eee 
21. On Motion of Thompſon, in an Action of 
Treſpaſs, for Bricks broken in a Wall, that the 
Defendant might have Liberty to plead ſpecially, 
that this was the Freehold of the Lord of Derby, 
and that he as Servant broke, &. It was ſaid by 
Hale, Ch. J. and Twiſdes, this is ſufficient Evi- 
dence on Not guilty, and need not be pleaded no 
more by the Servant of a Stranger than by the 
Servant of the Owner of the Wall. 3 Reb. 286. 
Bolton verſus Thompſon.. 34 H. 6. 43. 

22. In an Action of Treſpaſs, the Defendant 
pleaded it was his own Freehold ; and the Plain- 
tiff replied, that he enfeoft'd the Defendant, on 
Condition to be void on the Payment of 20 l. in 
St. Paul's Church at Michaelmas following, which 
he paid accordingly at that Day and Place. The 
Plaintiff rejoins, that he had not paid him at the 
Day and Place appointed for the Payment ; and 
at the Trial the Plaintiff ſhewed in Evidence, 
that the —_ was paid to the Defendant a 
Month before the Day, and produced an Acquit- 
tance for the ſame ; and the Defendant —_— 

. | re 
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red to the Evidence, and Dyer, Brown and Weiſh 
ſaid, the Evidence will not maintain the Iſſue; for 
though the Party may pay the Money at another 
Day and Place, if the other will receive it, yet 
is not the other bound to take it at another Day 
and Place; and he being ſo limited as to Time 
and Place, he muſt either pay it accordingly, or 
plead the Payment before the Day ſpecially z. for 
if he pleads Payment at the Day, and proves 
by the Evidence that he paid it before the 
Day, it is not good, becauſe no Duty till the 
Day, and on that Pleading the Day and Place are 
Part of the Iſſue; and yet it ſeems on a Replica- 
tion of Aſſets at B. Aſſets at another Place may 
be given in Evidence; for Aſſets in one Place 
are Aſſets in every Place; and fo on il deber Pay- 
ment before the Day may be given in Evidence, 
for the Debt is then diſcharged ; and therefore 
the Party is quit for ever, and. no Duty remains 
on the Day; but where it concerns an Act to be 
done, it is otherwiſe; for an Act at one Day is 
not an Act at another; and if Executors plead 
Payment at the Day by themſelves; it is not 
good Evidence to prove Payment before the 
Day by the Teſtator, for that does not proye 
the Iſſue, and yet there is no Duty remaining at 
the Day ; yet it ought to be ſpecially pleaded. 
Mo. 47. Anonymus. S. C. Dal. 48. Sed quare as to 
the Authority of this Caſe ; for it is reported in 
Dy: 222. Pl. 22. And all that Dyer ſays is, that 
the Jury were not obliged, under Pain of At- 
taint, to find on ſuch Evidence that the Money 
was paid at the Day. | 

23. In an Action of Treſpaſs, the Defendant 
pleaded ſon frank Tenement, on which the Parties 
were at Iſſue; and the Jury found the Defendant 
took B. to Wife, who was ſeiſed in Fee of the 
Place 
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Plate in Queſtion ; by Virtue of which, he was 
ſeiſed in tie Right of his Wife, and not ocher- 
wiſe; and by the Opinion of three Judges 
#gaiaft one, the Plaintiff recovered. 2 And. 48. 


24. In Treſpaſs brought by Roſe, for break- 
ing his Cloſe, _—— of — — —— — 
carrying away s: Upon Not guilt 

2 the rr found this Special — 
ſeilicet, That Sir Thomas Bromley, Chancellor of 
England, was ſeiſed of the Land, where, &«. 
— leaſed rhe ſame to the Plaintiff and one 4. 
which 4. aſfigned his Moiety to Cavend;ſh, b 

Whoſe Commandment the Defendant entered. 
It was moved, that that Tenancy in Common 
Hetwixe che Plaintiff and him in whoſe Right 
the Defendant juſtified, could not be given in 
Evidence; and ſo it could not be found by Ver- 
dict; but it ought to have been pleaded at the 
ber ewy But the whole Court was clear of 
another Opinion; and that the ſame might be 
given in Evidence well enough. Roſe's Cale. 
5 Leon. 83 & 94: PA. fe 26. ITO E 

27. Note, That upon an Evidence given to a 
Jury, in a Caſe betwixt Bery and New. College in 
Oxford, it was ruled by Valmſey, FParburton and 
Fer, Juſtices, in an Action of Treſpaſs ;- if it 


* 


appear upon the Evidence, that the Plaintiff 


hath nothing in the Land, but in Common with 


4 Stranger; yer the Jury ought to find with the 


Plaintiff: and if the Defendant will have Ad- 
vantage of the Tenancy in Common in the Plain- 
tiff, he ought to have pleaded it: Nichols, Ser- 


jeant, was very earneſt to to the contrary, and 


took a Difference, where the Plaintiff and De- 
fendant are Tenants in Common with a Stran- 


ger; but he was over-ruled. The Action was an 


Action 
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Cook and Daniel were Godb. 172. Berry's 
26. Joint-tenaney cannot be given in Evi- 
vidence, but muſt be pleaded in Abatement. 
Jones verſus Randal. Hill. 1652. C. B. T. per 
Pais. 207. 15 1 Weng 
27. In Treſpaſs quare Clauſum fregir, it is 2 
Plea in Abatement to ſay the Plaintiff is Tenant 
in Common wich another; but cannor, be given 


in Evidence upon Not guilty, as it may where 


one Tenant in Common brings Treſpaſs againſt 
the other. 1 Vent. 214: Anommm. | 
28. In Treſpaſs againſt two, for taking a 
Pail of Water out of the Defendant's Well; 
the Defendant pleaded in Abatement, that the 
other ' Defendant and Plaintiff were Tenants in 
Common of the Well; Plaintiff replies, that he 
was ſole ſeiſed, zbſq; hoc that he was Tenant ih 
Common with any, and concludes ro the Conti- 
try. Holt. In Treſpaſs it is no Plea in Abate- 
ment for the Defendant to ſay, he was Tenant 
in Common with the Plaintiff, becauſe he may 
ive it in Evidence on Not guiley ; but here che 
endant who was 4 Stranger pleads Tenancy 

in Common in the Plaintiff with rhe other 
Defendant; and that he may well do. Farreſy 
104. \Haywood verſus Dirvs, © 8 | 


29. In Treſpaſs zgainſt one for gleaning on His 


Gtound. Per Hale. Nor. Su, Af. 1868. The Law 
gives Licence to the Poor to glean, &c. by the ge- 
neral Cuſtom of Exglund; but the Licence muſt be 
pleaded ſpecially; and cannot be given in Evi- 
dence on nom culp.. T. per Pau. 202. 
30. In Treſpaſs, Tender of two Shillings Six- 
pence in Amends was pleaded, and averred 
that the ſaid Sam was ſufficiemt; and ne ws 
| taken 


n 


%. been ot Enbente 
take N the ſufficiency of the Amends: In 
this Caſe, the Defendant began the Evidence to 
prone — 2 * and wes Raven > 
thew the Treſpails, what. it was, an ve the 
Tender, c. and the Plaintiff in this Cale was 
not permitted to ſhew or prove more Trepaſſes 
than one, of which he hath declared, and that 
the Plaintiff ſets forth ſhall be the Treſpaſs; and not 
that the Defendant ſets forth, if they vary; then the 
Plaintiff did 1 it was to the Value of five 
Shillings; and the Defendant would have left it 
to the Jury, whether the Treſpaſs of two Beaſts 
in April, in Graſs- ground, could be of that Va- 
lue? But the Judge would not permit it ſo for 
the Jury to judge, as if no Proof was, when 
the Witneſs had expreſly proved it to the Va- 
lue of five Shillings, when the Defendant had 
failed to make Proof what the Treſpaſs was, ſo to 
apply his Amends tendered to that Treſpaſs in 
woe he failed before. Clay, 70. Richardſon's 


31. It was agreed by the whole Court and 
X 1 Attorney General, that in an Action 
of Treſpaſs for breaking his Cloſe, if the De- 
fendant pleads, that the Place where the Trefpaſs 
is ſuppoſed to be committed, is fix Acres of 
Land in D. which are his Freehold, and. the 
Plaintiff reply the ſix Acres in Queſtion are 
his Freehold, and not the Defendant's ; if the 
Defendaac hath fix Acres in D. and the Plaintiff 
ſix others, the Defendant cannot give in Evi- 
dence that he committed a Treſpaſs in his own 
Soil; but by his Plea it ſhall be conſtrued that he 
meant the Plaintiff's ſix Acres, and not his own; 
becauſe, until he gives the Place, in which the 
Treſpaſs is ſuppos'd to be committed, a Name, 
the Plaintiff need not make any new Aﬀlgameat, 
or 
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The am at Evivances 7 1093. 
ſoraſnuch as he has not varied hm the Mean 
ing of the Plaintiff, if he does not give the ſix; 


A . by laying; the; fix, ACN no. 
e * 
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on the Eyidence, w ethe 
ie a ainti tam ee reſpals b makes: 3. 0 
new Afhgament, and gives the Place a particular 


Name, and aſſigns N Weſt, 
North, an] afign Mrs, gin Farah ale 


re he ought! to prove 4 0 true, A 


as the Name of the l ADE Soma ech; 
Opinion; chat he ee L Gib ord. | 
* in the, new A deſc 55 28K 
WoW the. 


e certainly to | 
4510 am in Bara EE tual „ and 
oo — mr are. arcel of the Aſſignment; ſed 
. 25 22 Pl. Gr: * e Bur- 
i 
fas for ehtrlp bis Cloſe' in Cal, 
2 227 vacaig 11 d, = 
24 Nee in Tenura, 
19 1 7 plead Not. — the Ta .of. 
* Jang 5 e Plaintiff mut p rove. his Abut- 
2 B. 1 Noel 3 * Sandi. A- 
gerd = the tt and Counſel; and 1 in this 
Caſe he muſt. prove all his Abuttals, for ic is dot 
luffigient; to prove the Mill is to the South; but he 
muſt go 1 & and prove it was ones in the Te- 
nure of F. S. and for not doing it, the Plaintiff, 
was non e . Hil. 37 Elia. B. R. Noe! verſus Conde" 
NN Pr 2. S. C. Goldſ. 124. 

34. In Tre eſpaſ 1 entring his Cloſe in Catue. 
ring, - Is quodam loco wocato Calverfield, aburtan 4 
parte auſtrali ſuper Molendinum, &c. it is ſufficienc 
Proof of — Aburtal that the Mill lies South- 
wards, although there is a High. way between 


the Mill and the Land. _ Hil. 37 "Elie B. R. Mere 
; © verſus | 
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155 a Point each Ea, it 


is ſafficient. P/ oF My "Wh" Die 
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In an A rate M tlie Defoe 
fied: b rea # that hs 41d alt rhoſe ' whoſe 


+ hy fot fo 
'Beaffs; bey ond! the Metery of 7 
Parties Jess at Mue on the P ſertprion; aid 
A Plafaciff gave e chat hs * aun 
mom Uf 4 bo b Ho 


appendant 
Fit Was eds 17 — BY 
mag hs I "Prince a8 
ption, 'yer 6 for o _ — uk 
in 
begin 6 


a bare Preſcri but a yo jon 
pag, bare Pea oe ſhall have Err 
ur like ary The) 71 13. * 
. end 
13 to Rs dion 


PI. 
1 I Abus 4 
"tis? on che“ 
eo ne if 


& there. 
Jury tou, x A c Beier had 
Tn r '&&. 8 
* it every Yer G ent 
404 400 the oy ſolved, As A An Was 
ſt him Who 
pleaded the Preſcrificivn ;- for the Preſeriptioni is 


_-entire; and the Payinent of à Penny arinutlly b 


Parcel of the dom art and it alf be interid- 


ed wt be. as ancien t as Ke Common ; and that 


chey began ar one Time. f Ci! $486. & 963 
0 verſus Reigoolds. . C. 2 And. 67. 8. C 


11 1 A Treſpaſs by he Planar! 36 Cm. 
. of Sir Robot Henly in eplus inf Nee. 
g, for Common — . 
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| We Law of Evldeate. 15 5 
; dafnt-juſtifies under Sir . C. to incloſe as Lord 
of the Soi, allegding thibꝭ to be only Common of 
Vicinage; which was ggrebd might be incloſed; 
the Evidence for the Plaintiff was, by foderidg 
and — — tlie Place in Queſtion: (by Sir 


= =o» HUD, 


Winſton it encloſed) The Defendants was by 

Intry at a certain Place, and ſoddering in the 
t other by Bhenve; and by che lncloſure of Part of 
& WW 'Blachwore Horb, which was the grand Common, 
char inctoſed all the reſt; which Incloſare of 
4 Parr, thöùgh but of one Acre, made the Preſcrip- 
de tion fait for the Whole; being not excepred;- amd 
* thecenponi the: Plaintiff was nonſuited. 3 Keb. 
t 39 Kimp brought Treſpals for breaking. 
of his Cloſe, ogainſt Sadr and upon pleading, 
ve i they were at Iſſus ; if ther Lord of the Manor 
ne forefaict granted che ſaid Lands, per cpi, Roti. 
n- lun cum innert pred ( ſeemidum conſuetudintm ma- 
tris pet And it was given in Evidence, that 
nt withity the ſaid Manor were divers cuſtomaty 
e. Lands; and that the Lord now of late at his 
Court of the ſaid: Manot granted the Land, Cc. 
„ ou Ritalorum: curiæ, where it was never 


i. gramed by Copy before: Ie was now holden by 
s dhe ele Court, that the Jury was bound to find 
ho Wl Dise non | conceſfir;*' for notwithſtanding that de 
is facto Dominus conceſſit per Copiam Rotuioram Cur, yet 
now conceſſe ſecumdary toriſuetudinem manerii præd; 
id. for the faid' Land was nat cuſtomary, nor was it 
dat demiſuble, fo che Cuſtom had not taken hold of 
53. it. Ia che ſume Caſe it was alſo ſhewed, thac 
C. 8 within the ſaid Manor fome cuſtomary Lands are 
demiiſable- for Life only, and ſome in Fee; and 
m. it wag ſaid by the Lord Anderſon, that he who will 
. give in Evidence cheſe ſeveral Cuſtoms, ought to 
en- ew the ſeveral Limitz, in which the ſeveral 
| O 2 Cuſtoms 


cheſter and Strodwick's-Cale. 


prove that he hath: the Right of Fiſhi 
puts the Proof upon them that claim liheram yiſ- 


196 . | Weila of 'Ovidence. 

Cuſtoms art ſeverally running, as! thatithe* Ma. 
nor extends into wo: Towns, and that che Lands 
in ane of the ſaid Towns are graptable for 
Lives V, and the Lands in other mm 
does make ought! not to ſhew the: Cu- 


ſtoms promiſcud bnlere (through the whole Manor. 
* Kemp verſus Corter. 1 4 
401 In an Action of Treſpaſs for- taking away 


Timber, che Deſendant pleaded 4:Cuſtomuvichin 
thie Manor, to have the: ſame as Eſtovers, to be 


burned! in Terra & Tenemener; and, Iſſue being 


taken on the Cuſtom, the Defendaut gave Evi- 


dence only of a Cuſtom, as to the Meſſuage, and 
it was adjudged that this Evidence did not main- 
tain che Aue. Gadb. 234. The Biſhop of Chi- 
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Ar. On a Trial at. Bar concerning tha River of 


Wallfecr," the Queſtion was, Whether — . had 


not the Right of. fiſhing there, excluſive: of all 
others ? Hale. In caſe of à private River, the 
Lord. having the Soil, is à good —— to 
32 it 


cariam. But in caſe of a River that flows and re- 
flows; and is an Arm of the Sea, there prime. fa- 
. cis it is common to jor if any will appropriate 
à Privijege to himſelf, the Proof lieth on his Side. 
1 Mod. og. Anonym mn. mies ene 
4 In Evidence to a Jury at Bar · in Treſpaſs 
for a ſeveral Fiſhing : Upon Not Guilty pleaded, 
if the Plaintiff deriveca Title as high as the Ab- 
beys, he need not ſhew any Patent or Derivation 
fromthe Crown, but the conſtant Esjoy ment is 
ſufficient, unleſs one be ſued by the Cron, which 
Twiſden (aid, he knew. to have been ruled in a for- 
mer Caſe, wherein he was Counſel; - A ſeveral 
Piſcary uſq; ad filum: Agua cannot be counted "a 
Fend. 10 ut 


P 


, rms OA. A. oe 


42 
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Ar 
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debe lu ut Eher. — rap 

But by yu, Such Evidence may be given of 
ſuch a Piſeury by Meets and Bounds. 1 Rib; 290. 
Sir C. Gulſe werſus Adams and other 
4 In Treſpaſs of breaking his Cloſe upon 
Not Guilty pleaded, he cannot give in Evidence 
that the Beaſts came through the Plaintiff 's 
Hedge, which he ought to keep; nor upon the 
General Iſſue juſtify, by reaſon of a Rent · Charge, 
Commom, dt che like. Co Li. 283. % 10 111; 2 
224. In an Aion of Treſpaſs for ſeveral Thing: 
1 two Defendants, and declares: t6 his 
attige, > G The Attorney for the Defendants 
pleaded? now Jum informitur, and Judgment thère- 
5 given ſeverally for the Plaintiff, and 
Wries' to enquire of Damages iſſued bur, and 
were return d. It was now moved that the Writs 
ſhould not be filed, becauſe the Plaintiff at the 
Time of the Enquiry, did not prove they were 
his*Gobds; but proved only the Value of them; 
und a Difference was taken at the Bar between an 
Action confeſſed, and a non ſur inſormatus. For 
7 170 Su the Goods is alſo confeſſed in the 
ſirſt in the Plaintiff, but jit is not ſo in 
the other; for there judgment paſſeth without 
the Deſendant's Privity, and only for want of 
pleading; as in the Caſe of a NMöbil dleite But 
the Court held that both Caſes were alike, and 
that the Plaintiff is not bound to prove his Pro- 
perry l in eicher of them, becauſe the Wtito com- 
matids that the Value only ſhall be enquired: of; 
'#hd if the Plaintiff ſnould be bound to prove his 
Property; and fail cheteof, it would be in De- 
ſtruction to the firſt Judgement, which cannot 
be; but it is otherwiſe where Not! Guilty is 
pleaded, for then the Treſpaſs is denied, which 
muſt be proved and tried by the Jury; and 
there in that Caſe both ” Value * — 
„Nit: ; 0 


168. Obe len of Fame. 
2 Queſtion.! 2 Cm. aao. ui yerſys 
d and Over. 8. Nie. 1561.8. AN. 

45. In an Actian df Nreſpaſs 
for dhe cabing the Nlaintiff — 22 
them:andl:s Fine of 10 fl. WS 12 the 
was api Yarewel,, Saynvel- plesd TED ts 
other Defendancs juſtified; becguſt Hor 
Tum ef de. l of: Harevell; f — . 

urn of the ſaid Hundred; 200 — — 

Leet thin the are it wes - — 
the Plaintiff cughe to repair ſach\a Highway, 
and had tibt /repaired- it, Wharefore Se Bain of 
10 | was-allefled upon him to: tepair At: 
ſuch a Day; and it n being repaiged, it was 
2 at dhe ſabe Day ; and hege uon the 
nid Pain aſtteated, aud juſtihies. be Plein- 
eiff mplind. chat the Biſhop of Hin v ſeiſed 
in Fee aſitbe Manor dfb Herearry, 128d: he aud his 
Predtraſſors have had a Leet af all the Jabahi- 
tants chern and tra ver ſath tut ãt as at the Leet 
of the Hundred, ay (were: 2 W 
ſue, þbdifound tor che: Meioa, for both Iſſues 
by aut at che Bat 7 And: upon ide Evi- 
viderioe, the' Defendant would have proved it to 
ha ve been inquirable in the Huudred, hecauſe the 
Jury of the! pri ate Lern did not anquire and re- 
dreſs ãt j ar it was ſaid, chat alth thete cke pri- 
vatct Lieetsy ꝙ et as to chis Purpaſe, n= <0 7, — 
in che Dött of the Hundred, to enguire,of vas 

vy ther -pmicted to be enquired, being public 
Nuſancesc To which the Court agracd's But 
bete, as ahelIſſue is jqjned, che Queſtion is: Whe- 
ther it be within the Hundred. Lest generally 
and not) for ſuch a particular Purpoſe zuhut — 
güght te have | beeg'- particularly; pleaged, and 
Me wn the Court; and ſd they deliver dit as Law 
a0: a A = ver if 
| aintiſt. 
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ene of (Guſruce; 1799 
2 $00, $1 . Lenlen rerſis Ae Se 


7 
e = " brought an Aion of Treſpaſs 
gg op Lerman the Church of Dec, 
for te | 890 Fr loaded with Corn, 
be 4 2 60480 of Tyrhes in the 
of ks ife; and — Dans to 


the 27: of 


— 2 that the P A 
to be married, bear 
Auguſt 29 Elix. and that he married the Plain 
55 hs aid Wife the ſame Day, ſo as the 
as before his Title to the Tythes: And 

bee dr _ hole Court, chat the Matter 

02 15 kt 1 : 2 it was holden, that 

at 


fligned to be committed 


it Wal been good; but now 


wy 0 ter 
1 is 9 eo the Court, char at the Time of 
by ned 15 himſelf, the Plaintiff had 
4 ind — — ore the Action cannot be 
otain t Evidence ; for which Cauſe 
= 8 3 Lan. ro. Pai 


1 9 5 ö aint 
b the Father, for taking the Plaintiff s Wiſe 
cum 1 Tce dt A Apd Wie Caſe — That 4 did 
reje is Wife, without giving her 

y for which ſhe had Sentence in the High 


Court; and; the Defendant rook 
Hoſe 800. for the 'Alimony of the Wife; and 


Juſtice Berkley ſaid, that the Defendant might 
plead Not Guilty. March 11. Plowden verſus 


Plow 

4 Treſpaſs for taking Goods, if che Goods 
are really reſtored to the Plainciff, and yet he pro- 
. in his Action, r Not Guilty ay” * 


intiff delivered to him 
ing Date the 28th 


2 


1 


dd 33 


| che Defendant may givb this in Evidence in Mi: 
tigatlon of Dam 99 2 Bro: — Iſſue. 11 C if. 
ü 5 enn an AMoh of Treſpaſs for taking 0 
Hande e Defendant pleaded” Not Guilty, 7980 
gave? in Evidence, that the Plaintiff leaſed a 
Wood to him for twenty Years,” and that during 
tbe Term the Hawks bred in the Wood; and 
was held good Evidence. 2 Bro- Gen! [£8 + 
50. In an. Adlon of Treſpaſs for be J. S. 
abe Plalmiff Servant; the Daſendai plead 
chat FJ. S. is not bis Servant, or may give it ir in Erf. 
dende. % H 0! 55: | 7 
te In an Action of Treſps s for att his 
Setvant per quod Servitium' 2, the Defendant 
— Not Guilty and give jn Evidence 115 
7 — of che Battery, from*whith no Loſs of 
— Wuthruſting away.” 2 Rot. Ab. 
682. Þ# gin th 
272. In an 'AQion of Treſpaſi' 7 Sing of 
Goods, the Pefendant would have pleaded; that 
— Goods were . Goods of +. „ho gave 
them to him; bye Virkug ef Which he tock them 
Ai hoc, that he 1000 00 Goods of the Plaintiff; 
but the Court ordered that the Getigral- rue 
ſhould be entered, and this M acter Salas in Evi 
vidence. 2 Bro. G I 14. Ver 
ff phage wm 3 a0 he Ja chat 
f my Dog chaſes the Sheep of 4 
Kits one withour m ebenen 13 tlay 5 45 this 
Matter ih Evidenes on Not Guilty. Dy. 29. Ano- 


ee ray. 10 Nota 
254 Not Guilty a6 à good Iſſue, ir the Deſen. 


dds committed ne Battery at Il; but regularly 
by the Common Law, if the Befe damit have 
Cauſe of: Juſtificatio#'br Exeuſe, then can he not 
plead Not Guilty for then upon dee, 
9 5 be founagariſt't him, for that he * 
ve + t 6 


> as. > £38" ur A565 oa ar ib alle Moe ttt 
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em F Ne Uther 


Ms ex 


iter n vi — 
008 and tte Party mall not be 
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ae Des 


| 0 New" dn Record; but in allt other 
Mater muft 1 in the Del 
ot mall bby Evi e bes . of 
e ir Mer me 2 Aas. e vert 
e, Ci Keb. 7 14 * HO 21907 2 
2558. In an Actiof of * 2 and! ſon off 
N ided „ the Defendant 2 prod 


5 ſtruck fim firſt, chen che Phimiff ſhews 

—— Evidence“ the Defendant ſtruck his Horſe, 
Which was drawi 

Fopped Him from: | fig, the ant 

2 5 Ken nd the Plaghe'then being at 

ence che Plaintiff one and it 

whs flea" —— Judge, chat this“ had been a 

a Niese b eee if the Defendant, 

ng "a x Offer, J pleadefl Not Guilty; but 

18 2 is particular Plea and Iſſue, that it was 


Bf the Plaineiff own Aſſault; for this ſtriking 
the Horſe is ſüch an Aſſault upon the Plaintiff 


Goods, as he might juſtify the ſtriking the De. 

fendant again, and the ſtopping the Horſe is the 

1 * the Plaintiff himſelf; and ſo directed to 

his Iſſue againſt the Defendant. "Clay, 1 109. 
Booth verſus. Jenkenſon. . 

"I7: If the Plaintiff plead ſon Fele, he cannot 

e ii Evidence, that he made no Battery; fot 

; $5.6 ee the e m his Plea. Keilip. 
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ſuch Ole, when. the De 1 5 iaten 
the Aſſault was # 0: us Mg, 
opened e e 
claration ; as here, the 8th o 
Plaintiff did 1 "0 aftadlt and would yh 5 


him, and wax the Day in the Declaration: 
But ſee in the C 125 3p ere 7 
up to Special Plea it ſeems he 

Guilty may vary in in ki, Eiidenee, to j 1555 from 
ot £ | the 
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pies pleaded 2 1 
and as it is now 5 FF E eral 
is clear e 1 55 "wed, | 
ati 91 Lye 15 
fakt, ir 512 nat the it 
| found — Jury — 5 199 /. Damages. 3 oy 


rod D verſus Lyſer. Ld 2 Rol. Air 
ing 
615 In an Action of. Ae and Battery, 1 he 


 Doſgucars Pleads ſon-4//avlr, and agrees with dhe 
Plaintiff 


Spee eee 
Pay and Wear; and thi Sue 
| Ap : 15 the 
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| Ae pros Eanhor 981795 
at anothet Day; for when ke 
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$'to the Debi 
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kirk, 
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d the Plain. 
made Part 


To e e, 689, e 
Buͤmſhee. 2 498 555 
e e wes brought he 
e 
e that —.— fendatit the 
5 d; chat che Plain. 
aſſaulted t — __ Defence of 
hiin(clf, Juftifes 5 de Piaintäff re- 
ies, chat he J rok 838 an 
5 enda 
ge Lee en che Day 
Se Nee 2 laratton; and” — the! ſame 
n 2 e in 
See A ; 8 at Mother 
wee We e 8 = 
ere 0 
adde bet weer 1 1 85 Desde ak 
ä Jy Tine hound to prove tlie 
Battery Fate th 2 th In his 12 earn 
— mall not b LE to A bes nother Day 

Feldene, by 925 — the whole 8 


*x Brown. 41 b 1 i „ ble 
sz. In ani ee for: 7 Aſſault and 
a 'Taſe was this! the -Plhintiff in his 

Abel eg Treſpaſs to be made 'the oft of 
Ac. 1 


7 5 7857 a Place; the Defendirit pleads, 
That the Plaintiff the ſame Day had affaulted 
Tn beaten hi im, and that the Defendant laid his 

ds bp mim to defend Himſelf, afid if any 


Hurt cane undo him, it was by his ven e 
the 
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Defendam to defend bamſelf hagh:! 


Kanne. 20 


th#& ihick"is the ſame: Treſpatss Afoy which the 
Plaintiff 3 Be a ail ee 


pfirs rof his owit Wrong, withoug any ſubh Cauſe; 
upof which Iſſue wa ghingdd] and as dhe | 
pr: Juſtification, the / Defendane pred 
neſſes which proved agi Aſſault tobe cmade by 
the Plaintiſf apon the | 
is by the Space af a Nat before the Day con- 


pros 
Wat 


Defendant long ſin c, that 


talned ia the Count, and that at this Eime, the 
aulted the 


Blairiff3 and upan this E videnee the Plaintiff de 


 tanefed;/:ift ſa mogh chat this proves an Aſſault 
See ee by e cor 
. 31 a tendant by p N con-; 
Fllen en Af ale, ande Battery made upon th 

Plaintiff the Day contained in the. C 
now upon Evidence proves his Juſtifieation at 


N98 
ount, and 


another Day And if this Eyidence was ſuffcient 


to prove! his:Juftification was che Qualtinn ;; < 
i by this Pleading the Day be made matexi 6 — 


ö eed by the Court and Counſel al- 
ſo, thtzt if the Defendant had pleaded Not Guilty, 
the Day had not been material! but the Plaiatiff 


might have given in Exidence any Battery before 
the Day contained in the Coun 


t er after, before 
the Action brought; and this is lofficient to prove 
hls Declaration; but the Parties, that is, the 


Plaintiff, by his Count and Replication, and the 


Defendant by his Juſtification, have agreed of the 
Day :. and for that, if they may nom vary from 


. that, it was moved, and ſo it was adjourned. 


2 Hroun. 183. Downes verſus S lrimſbau/. Vide 19 H 
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64. In a Bill of Sewers there is this Clauſe ; 

, Naw Action of Treſpaſs, or other Suit, ſhall 

© happen to be attempted againſt any Perſon or 

$ Pertons, for taking any Diſtreſs, or any 1 
oing, 


4 2 * as. „ 
9 4 * * 
42 "oats 


00 ih Ant of the faid Commitfion, 
125 0 25 an Laws of Ordimän- 

foes 2 bo by of this 1880 Conmitlion; 
* the Defendant or Defendant im any ſachy Action 
"Mall e nz make Afdwry, Conafante br Ju. 
© ftiſieativafor' the * of che fanie Duſtreſt, or 
other AE ng che Pretiiſſes or of 
„Ange a har, Fol by e 
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of the 

„nen bf Sswers for Let Of Tax =: 


_*Kid'Conminion; of for ſueh other Att or: 
As the fund Deferidage Aid gens rc 
ame ConvratMfiory,” thi abcur 
t Purport and Effe of un 
"ths 250 Vat Rem —— 
Ki ut any ore 
t heart of other Mater or — 
tale i che preſtent AR or any Copter 
Liws; Schttites or Ordiritthees the "(ade ; 
ka ph th, Plaintiff Mall” be admitted to le. 
75 1 the” Deſendaſt did take che fail Di. 
5, eretid any ochen Act 'or Treſpaſs ſuppoſed 
* 599 his Dethiraionsf Nis own Wrong, wither any 
©ſach Cuuſtz edged: by” the ſaſd Defeddant ; 
© whereupbh the & in every fue A@tion hal! 
© be jomed to be ed! by Verdict of twelve Neon, 
and not otherwiſe, as N debuſtemed in other Per- 
„ ſerial Rctiogst And upon the Triat of Mat life, 
5 the whote Mattet to be given o both Parckes in 
Evidence, according: Ar. Fruety of the 
* lame. 2388 c. OW. The? -! 4 
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ema d and e Alfoiratics of the Auditors 
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Alen in Evidence, that e Defendant Was choſe 
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The Law of Evidence. 20g 
and received it of her to pay over unto Harrington, 
and he appointed his Wife accordingly to pay it 
over unto Harrington, and Rotberam gave Bond to 
Ms. Stanhope for it. And if upon the hole Mat- 
ter, Cr. And it was adjudged uma vgce that the 
Action was wel brought, and that the Verdict 
did —— ie, — gar was laid; for — os. 
pears plainly from inning to the E 
the Cale, that Dean the Defendant: was made 
and took upon him to be Servant as well to 
Harrington, to ask and receive 200). as to Rothe- 
ram, to borrow where he could 2007. and that 
not only to the Intent to pay it over unto 
Harrington, but with an expreſs Commiſſion to pay 
it orer indeed. Both which Commiſſions he did 
accocdingly execute in all the Parts, ſo that tho 
it appear not that Mrs. Stanhope lent the Money, 
to be paid over unto Harrington, yet it is found 
that Dean received it, as lent to Rotheram, Where - 
by it becomes Rat bheram s Money, the tatber when 
he had given Bond for it; and that the ſame Re- 
ceipt was to pay over unto Harrington by Force of 
the firſt-Commiſſion received from Rotheram, and 
the Intention of Dean himſelf, ſo as in the ſame 
Inſtant it became ſirſt Rotberam's Money, and by 
him as it were delivered over. unto. Dean, to he 
paid unto Harrington for his Debt (tho it never 
came unto ᷓutberams on Hand actually) and ſo 
it. became Horringtans Money, received i by the 
Hands of Rotheram according to the Declaration. 
Habart 36. Harrington verſus Dean ' 

5. In Action gui am for ſelling of Wines by 
Fraud; after General Iſſue, the Party waved 


that, and pleaded: 3 1 Elia c. 5. that: btiug. en a 


Penal Law, it muſt be ima Tear, becauſe this be- 
ing Debt, and not an Information, he. could nor 
take the General Iſſue ; but per Hale, Ch. J. Since 

| P 21 Jet. 


- 


21 — e. 4. this — de given in Evidence as 
well in Debt as Information, upon which the 
Court agreed, ex motione Winnington, to accept 
the Plea; and the Parties agreed to accept Ge- 
. neral Iſſue, this being for new Stores without 
Account; but in Action for the Duty, it is not 
within the Statute on nil debet; and in Information 
for Seiſure, non importata fuerunt contra formam Sta- 
tuti is not the General Iſſue, as in other Informa- 
tions it is, or vil debet at Pleaſure; and both Sta- 
tutes extend to all Penal Laws. 2 Keb. 859. Bar- 
leigb verſus Chill. 

6. In Caſe of Tythes, upon the Statute of 2 Eds 
the Rector Plaintiff was preſſed by the Defen- 
dant's Counſel to prove his Admiſſion and Inſti- 
tution, and the reading of the Articles of the 
Church, &c. but it was now ruled by the Judge, 
that he ſhould not now be put to it, for thoſe 
Things ſhall be preſumed ; and if otherwiſe, let 
the Defendant prove it: Quod nota, put to prove 
-a Negative. t. 48. Anomy mar. 

7. In an Action of Debt for 200 l. upon the 
Statute of 2 Ed. 6. for Tythes of Land in the Pa- 
riſh of Rinſton, alias Royſton, the Defendant plead- 
ed the Statute 3x H. 8. and that the Lands were 
'diſcharged in the Hands of the Prior of Mount- 
Bretton at the Time of the Diffolution, and Iſſue 
was join d upon the Diſcharge: And upon a Trial at 
Bar, the Defendant not making his Plea, 
the Court ruled the Value to be taken as confeſs d, 
becauſe the Iſſue is joined upon a Collateral 
Point. And the Defendant took not the Value 
by Proteſtation, and fo the Verdict was given for 
200 l. but neither Damages nor Coſts. Al. 88. 
Dame Bowles verſus Broadbead. Tel, 126. Oliver 
verſus Collins. E 49 
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The Law of Evidence. 211 
8. In an Aﬀize, if the Tenant plead nul difſe;- 
ſm, he cannot give in Evidence a Releaſe afrer the 
Deſſeiſin, but a Releaſe before the Diſſeiſin he 
may; for then there is no Diſſeiſin upon the 

latter. Coke Lit. 283. 4. 8 
9. If che Tenant in an Aſſize pleads à Feoff- 
ment made to himſelf by FJ. S. a Stranger, by 
Deed bearing Date, &c. and the Plaintiff makes 
Title to himſelf, - ab/q; hoc that F. S. enfeoff d the 
Defendant by the Deed the 3 
give in Evidenee a Feoffment by another Deeqd, 
ot without Deed, becauſe the Iſſue is on the Feoſ- 
ment, and not on the Deed. 4 Ed. 3. 1. comra 
12 Ed. 4 4. 2 Rol. Rol. Abr. 68. 2 116 

10. Goodman brought an Aſſize E Gore and 
others; for erecting of two Houles at the Weſt 
End of his Wind- mill per 2 impeditur, &c. 
And it was given in Evidence, that the ſaid Hou- 
es were ſcituate about ei Feet from the ſaid 
Mill ; and that in Height it did extend above the 
Top of the Mill, and in Length it wasgtwelve 
Yards from the Mill; and notwithſtanding this 
Nearneſs, the Court directed the Jury to ſind for 
the Defendant. And in that Evidence it appear- 
ed by a Deed produced by the Plaintiff himfelf, 
that his Wife was Joint-tenant with him; and 
therefore it was holden by the Court, that the AL 
ſue brought in his own Name alone was not well 
brought. Godb. 189. Goodman and Gore's Cale. 

11. In an Attaint, the Plaintiff ſhall not give 
more Evidence than he did in the firſt Action. 
Dyer 129. Pl. 65. Hidon verſus Ibgrave, & c. 

12. In a Writ of Dower for Rent, the Defen- 
dant pleads, that the Husband had nothing but 
jointly with F. S. who is till living ; the De- 
mandant replied, that F. S. releaſed his Right to 
her Husband, but ſhe not having that Releale, the 

21 Court 
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Court disected the Demandant to plead... 3 he 


ws ſtiſed of Lands, from which ſhe mighe de- 


wand her Dower, and give the Releaſe in Evi- 
dence. 2 Bro. Gen. IJ. 48. 
23. In Detinue fot a Wadi by which J. M 
Abbot of C. granted a Corody, and Penſion of 8 
per. Annum, and the Office of Porter 17 the ſaid 
Abbey: to . S. for the Term of His Life, who 
ranted iche ſame over to che Plaintiff, and the 
Deed alſo; and on non detinet pleaded, the Jur 
ound chat M. S. fold as above; hut it was N. 
among the Parties, that the Defendant ſhould re- 
rain the Deed till 40 l. Mas paid, of which ſeven 
is paid. and the reſt remained unpaid; aud it was 
ved that Matter would have been a. good 
"I but cannot be Biven in Evidence, Boe. 'Gen. 
19. 
— 14. " Richard Atkins, of, Linedls? low, brought 2 
Writ of Forger of falfe Fairs againſt Hals of Glu 
cefter; and counted upon the Forger of an Inder. 
ture in quo continetur quod quidim Abbas Monaſterii de 
Gloutefthr-dewiſi Kan Assi, de R. & terras Domi- 
nicales,” &c. The Defendant pieaded Not Guilty, 
and it was given in Evidence on che Plaindffs 
Part, a Leaſe ſuppoſed to be made aud forged; 
comaining chat the be Cad Abbot læaſed the laid: Site, 
and all the Demeſne Lands of the ſaid Manor, ex. 
ceptit duabus ſepatalibas Clanſurit inde, &. vocut 50. 
And it was ved this Evidence doth not main- 
tain che Iſſue; and it was holden bycbe whole 
Court chat the Evidence was good enough; for 
= is not neceſſary to conſteue terrgs duminitales on- 
ner terral. Dominica les, fu the Lands not excepted 
are Terme Dominicales'; and ſo the Cound is ſatisfec 
3 1 Led. a9Þ> Atkins Wen Hel 
Lale. © 1.21 3s: {671 208 pit: 
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** wo ng - The AA declared 7 
an Let p 100 Acres of Land, and ſhewed 
his in fa, in Evidence ou of 45 Acres; and ic 

he had failed of his Leaſe, for there 
was no fuck eaſe, as that of which he did count. 
jut it was ruled to be g Sega or ſo much as was 
riſed in his Lese the Reſidue, the 
Jury N Kos the $2804 Nor Guilty.” T Cro, 
13.'G 5 Ran 
I6. Tok am Ejettione frme by Cheney and his Wi 
aint Smith: The Plat 125 declared u on 
Lea fe made by the Maſtet᷑ o the Houſe o ege of 
St. e of Aeant 1) London to 9770 S. who alli 
oyer to Knevit,” who by "his W deviſed the ſame 
to his Wife, whom he f Mir alſo his Executrix and 
Bed! and afterwards The took to Hausband one 
Waters and Hed; "Waters too too wee of Admini- 
ftration of the G 50d; and Chattels of his Wife, 
and ec watg⸗ leaſed to the Plaintiffs : And apon 
Ko: Guilty they were at Iſſue. And it was urge d, 
that the Leaſe iven in FR Bae de was not the 
Eb Plaintiffs have declared ; for 


aſe whereof 
15 rigina) Leaſe ſhewed in Court is Maſter of 


e Hople or Hoſpital, whereas the Leaſe ſpecified 
che Declaration is, Maſter of the Houſe or 


College. 38 EA 3. 28. And ſome of the Juſtices 
Enceved that there is not any material Variance, 
bar if the Parties would jt might be found by Spe- 
cial erdi&) for by them College and Hofpital 
are all one. And afterwards the Court moved rhe 


Plaintiffs to prove, if the Wife were in as Execu- 


"trix, or as Legatce; for by Anderſon and Periain, 


Until Election be made ſhe ſhall not be ſuid to 
have it as Legatee, eſpecially if it be not alledg- 
ed in Fact, that all the Debts of the Teſtator are 


paid 3 And Anderſon doubted, although that it be 


alledged, that ene Debts be paid, if the Executrix 
n 3 | HET 
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ſhall be; faid to have the ſaid Leale as 2. Legacy, 
before ſhe hath made Election. Vide Welden's Caſe 
and: Paramours in Phowdey.; And afterwards it was 
given in Evidence, that the Wife, after the Death 
of the Husband, had repaired the Banks of the 
Land, and produced Witneſſes to prove it, as if 
the ſame ſhould amount to claim it as a Legacy; 
and the Court ſaid, that that Matter ſhould be re- 
ferred tothe Jury: And it was further ſhewed in 
Evidence, that the ſaid Wife, Executrix, and her 
ſaid Husband Waters, formerly made a Leaſe by 
Deed, xeciting thereby, that whereas the Husband 
was poſſeſſed in the Right of his ſaid Wife, as Exe- 
cutrix of her firſt Husband, Cc. And by. the 
Opinion of the whole Court, the ſame was an 
expreſs Claim as Executrix; and then when the 
Wife died, if the Husband would have Advan- 
tage of it, he ought to take Letters of Admini- 
tration of the Goods of her firſt Husband, and 
not of the Wife; but if ſhe had claimed the Land, 
and the Term in it as Legatee, and had not been 
in Poſſeſſion, Adminiſtration taken of the Rights 
and Debts of the. Wife, had been good as to that 
Intent, that his Wife was not actually poſſeſſed of 
it, but only had a Right unto it; and of ſuch 
Things in Action, the Husband might be Execu- 
tor or Adminiſtrator to his Wife; but here they 
have failed of their Title: The Adminiſtration 
being taken of the Goods of the Wife, where it 
ſhould be of the Goods of the Teſtator the firſt 
Husband; and for this Cauſe the Plaintiffs were 
nonſuit. 1 Leon. 215. Cheney verſus Smith. | 
- 17. In Ejectione firme, the Plaintiff declared 
upon a Fake made 14 Fan. 30 Eliz. to have from 
the Feaſt of Chriſtmas then laſt before, for three 
Years: And upon the Evidence, the Plaintiff 
ſhewed a Leaſe bearing Date 13 Fan. wg ns; 
ear; 
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The Law of Evidence... 215 
Year; and it was proved by Witneſſes, that the 
Leaſe was ſealed and delivered upon the Land the 
13th Day of January; whereupon Puckering and 
Cowper, Serjeants, moved on the Part of the De- 
fendant, that for that Variance between the De- 
dlaration and the Evidence of the Plaintiff, that 
the Jury might be diſcharged: But Anderſon, Ch. J. 
ſaid , that the Evidence was good enough to 
maintain the Declaration; for if the Leaſe was 
ſealed and delivered the 13th of Fan. it was then 
a Leaſe, 14 Jan. _ cæteri Fuſticiarii conceſſerunt. 
4 Leon. 14. Frice verſus Foſter. 2 
18. Ejectione firma, upon a Leaſe by Richard 
Blackalley and Chriſtopher Blactalley, for three Years, 
of the entire Land: Upon Not Guilty pleaded, 
the Caſe by the Evidence was diſcover d to be 
ſuch : Chriſtopher and Richard Blackalley, and one 
Waltbam, Daughter to Richard, being Joint-tenants 
for Years, Waltham lets her Part to Chriſtopher. 
Afterwards Chriſtopher and Richard join in this 
Leaſe to the Plaintiff 3 and he declares upon a 
Joint-Leaſe by both ; and whether this Declaration 
was good, was the Queſtion? And Femming 
Ch. Baron, (before whom it was tried by »if# prize, 
in the County of Devon) over-ruled it, that the 
Declaration was well maintained by this Leaſe ; 
but notwithſtanding, to ſatisfy the Defendant's 
Counſel, cauſed the Caſe to be drawn up by the 
Counſel on both Sides, ard that ic ſhould be mo- 
yed to the Court of King's Bench, where the 
Caſe depended ; and if they doubted thereof, 
then the Record ſhould not be certified ; and the 
Jury gave their Verdi& according to his Opinion 
for the Plaintiff ; and now this Matter was mo- 
ved, and Popham and Fenner held, that this Leaſe 
well warrants the Declaration: For upon the 
Matter, they both let the Entire; and upon this 
1 general 


”e Ce Nan or Cee. 


atop it 18 5 But Yelverton and Ml. 
8 e the Count fuppoſeth that 
both let the Entire, as Joint-renants ; for ſo it is 
intended by the general Count, which appears to 


be falfe': For they two let two Parts jointly 5 and 


the ons. af them having a third Part, as Tenant in 
Common, let that ohly, aid fo the Declaration 
 oughtro have ſhewn the Truth, and che eſpecial 
Matter: And becauſe it is difficult, they uſed in 
ſuch Caſe ta make a Leaſe; and the Leſſee to 
make a ſecond Leaſe, and the ſecond Leaſe to de- 
glare generally, and ſo all the Matter ſhall come 
in Evidence; | wherefore adjaurnatur. 2 Croke 83. 
Jurdain verſus Steer. DER. Nes 
19. Diectione ſumæ df a Joint - leaſe by two; up- 
on Not Guilty, a Special Verdict was found, that 
the two Leſſors were Tenants in Common j and 
whether he might declare of a Joint-teafe or 
not, was the Queſtion? Nuner; Dlvertan and Tan- 
fell held, that the Declaration was ill; for he 
ought to have declared upon ſeveral Leaſes of their 
feveral-Parts : But Miillams conceived it to be well 
enough. 2 Cho. 66. Mantle verſus ollingion. 
201 jectibne fimæ, for fo many Acres of Mea- 
dow, and ſo many Acres of Paſture; upòn Not 
Guilty pleaded, the Jury find a Demiſe de Herba- 
15 & Pamidgio of fo many Acres. And the Que- 
ion was, whether this Evidence did or did not 
maintain che Iſſue for the Plaintiff? it was moved 
that ie did; becauſe an Ejecment lies de Herbagio. 
id. Reg. £27. and that this Evidence is for the 
Plaineiff Ero. Eliz. 676.  Spark's Caſe was cited; 


wiz. Tliat an Eredtione frme was but in the Nature 
of a Treſpaſs, and Cr. Car. 362. So if à Leafe be 
found made by a Guardian or Copy holder, ſuch 
a Leaſe will maintain the Declaration, though 
Ahtir Leaſes and Grants are void againſt * 
1e 578 an 
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and Inſant; but the Court inclined [again [the: 
Plaintiff: Fu, becauſe by the ſame Neaſun chat: 
an Ejectment lies upon a Leaſe of Herbage; by the 
ſame Reaſon the Plaintiff — — 
curdingly: As in the Caſe 27 H & where: Paſtures 
is granted for ten Oten; the Precipe muſt run a 
cordingly ; and ſo here. Secondly, Herbago does not 
include all the Proſits af the Soil, but only Pan 
of it; as Co. 1 If. fol. A. b. Er adjournatuo; Har. 330. 
Wheeler verſus Toulſon. A l 
21; On Evidence to the Jury at a Trial at Bar 
in Ejectment, the Plaintiff's Title was a Leaſe for 
five chouſand Years, which Leaſe was ſealed and 
delivered in Lowdon; and the Counſel for the De- 
fendant would have put the Plaintiff t prove:am 
actual Entry by Vertue of that Leaſe for Lives, 
for it was agreed that the Rule to confels Lenſe, 
Entry and Ouſter, did not extend to this Caſes 
but per Ci”, It ſhall be intended that he 
until the contrary is proved. 2 Sid 2g. — 
boys verſus Meng. 


22. On an Eſectment for a Redtory and Not 


Guilty pleaded, the Plaintiffs Evidence proved 
the Defendant took the Tythes, but could not 
prove that he ever entred on the Glebe Lands 
and therefore the Plaintiff was nonſuii .Cired b 
Fineb to be adjudged in Lat. 62. Hems verſus S mn 
x Reb. 368. Berry verſus Wheeler, S. C. a Sid. g 1. 
23. In Ejectment, che Defendant ſlrall not give 
in Evidence a former Mortgage or Qanveyance 
made by himfelf ; and therefore in ſuch Caſes it is 
left for him that has the former Mortgage to get 
himſelf made Defendant before the Cauſt comes 
to Tryal. T. per Pam, 193. rung eat rin; 
24. Entry and Claim made upon the Land with- 
in five Years after the Death of the Baron of the 
Counteſs of Peterborongb, to avoid a Fine, ſhetbe- 


ing 
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ing Iſſue in Tail, was proved by one Witneſs, and 
allowed lat a Trial at Bar. B. R. Mich. : if C. 2. 
Bud verſas Hollard. T. per Pam, 293... 
-225; When he chat ſued an Elegit brings an 
Ejectment to try the Title, he muſt in Evidence 
ſhew the Elairhled. T. per Pau, 191111 
26. If ane produce a Leaſe made upon an Out- 

tawry in Eridence to a Jury to prove the Title, 
he muſt alſo produce the Outlawry it ſelf. T. per 
Paz, 166. none her ne 
27. In Ejectione firme upon Not Guilty, upon 
AA at the Bar, the Caſe was 
ſuch, that Cotewell-had a Leaſe for Years of the 
Prebend of Swrrow-Regs in the County of Bucks, 
made in the Time of H. 8. and being expired, he 
now claimed under a Leaſe from a Nominal Pre- 
bendary thereof; founded in the Cathedral of Lis- 
cala: But the Plaintiff claimed by Letters Patent 
thereof from King Fame, made the 7th of King 
Fames to Brent and his Heirs, who granted the 
ame to the Widow of Sir V. Rawleigh and her 
Heirs, whoſe. Daughter and Heir Sir Gervaſe El. 

waies married; and the Poſſeſſion was accordin 
to this Grant ; whereupon the Queſtion —_—_— 
they ought to ſhew how it came to the Crown? 
Hale, Ch. J. ſaid, that the Statute for Confirma- 
tion of Patents, Fac. takes Notice that Prebend 
did come to the King. And in Edward the Firft's 
Time was a Deviſe, that all that claimed Terra 
Regi ſhould ſhow how it came to the Crown, 
which often vaniſhed away, &c. In late Times, 
in a Trial at this Bar, Mr. Latch did nonſuit the 
Plaintiff upon. a Claim of Monaſtery-Lands, al- 
though he proved the Houſe had it, becauſe he 
did not make out how it came to the Houſe ; but 
ſince that Time, the Court have intended it well 
come to the Houſe, the Poſſeſſion having went 
| accordingly 
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accordingly with it: And he ſaid; he was of 
Counſel” in a Trial at Bar for an Impropriation, 
where it was inſiſted, that it was Prefentative rill 
Edward: the Fourth's Time, and could not be ap. 
proptiated without the King's Licence, quod Cur? 
conceſſit, and he-conld! not produce the Licence; 
et becauſe it was enjoyed ever ſince Edward the 
ourrh's Time as appropriate, the Court did in- 
158 3 Licence, and that the Patent wus loſt bes 
fore the Enrolment, and accordingly the Verdis 
went; then the Defendant offered to read a 
of a Leaſe out of the Ledger Book of the Dean and 
Chapter of Lincoln, but it was diſallowed by che 
Coutt, for the Book it ſelf is but a Copy; and a 
SAT of a Copy is no Evidence And in chis 
Cale, the Court did preſume the Grant to King 
* to be loſt; and thereupon Judgment was 
T che Plaintiff, T. per Pau, 230. I 
28. In an Ejectment brought by the Leſſee of 
Pride, on a Trial at Bar in the King's Bench befote 
Holt, Ch. J. and Giles Eyre, the Plaintiff entitled 
himſelf to the Lands in Queſtion, as Heir to 
George late Duke of Albermarle, by being Son to a 
Daughter of one Monk, elder Brother to the 
Duke, ſuppoſing the Duke died without Iſſue, 


the Defendant claimed under a Deed, and alſo 
under a Will of Chrifopher, Son to Duke George; 


to which the Plaintiff replied, that he was not 


Son to Duke George, but a Baſtard ; becauſe 
at the time Duke George married the Mo- 


ther of the ſaid Chrifopher, ſhe” had a Husband 
then living, and fo the Marriage was void; and 
the Plainti 


deavoured to prove this Fact. To this the Counſel 
for the Defendant rejoined, that they ought not 
to be admitted to give Evidence to * a 

an 


produced ſeveral Witneſſes, who en- 
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{arasheld that the Plainti 
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a Tis Law of Epineuce, 

Man that was dead, N the Death of Fa- 
ther and wr ha Bay 4 in che Near 
165 3, and gohabited 
continually co — Time 75 ER 
— OR and 
— of bis Dane 
was called. Son and E 
Wall. of — 


meds % ork 
i of Took 


— 
r perro A. 
aſe. 


— was admitted. 3 Lev. _ pe iP ver Gs 
Earl of Rath: Quere. 
29. 1 of a e foes T Lad y Gu: 
che yt annary, 19 Jac. by Indenture, dat 
os Ban of December, 19 Fac. hebend' d die datus 2 
Amur pred; upon Not Guilty pleaded, and Evi- 
demce to the Jury, the Leaſe. was ſhewn. — . 
Date the 6th of December, 191 Fac. and the Haker- 


das mas & Tempert Confect ian Indenture. And be- 


onuſe à die dumm excludes the Day, ſo as it is not 
the ſame Leaſe vhereo 1155 Plaintiff declares, it 
had miſtaken his Action, 


- whereof the Plaigtiff was nonſuited. 2 Cro. 647. 
Senda verſus Per ler. 

zo. An Ejectione firme, and a Trial at Bar: The 

' Plaintiff had declared of a Leaſe made to _ by 

aron 


A. aa Wife 


| [oma 25t 
1 out of Pof. 


e, and tha being 
2 5 5. Fad Made à W of Attorney 
129 5 that Leaſe, and that they 1820 
ace I. And it was Bow ruled chat the 
A is naught, becauſe ic is Hor che Leaſc 
Nite, but £ "he Husband only; arid that 
th been a 0 3 in otic Rithe's Caſe. An 
— 5 che Letter of Attorney of 5 Wife is vol 
hte? it is only executory.- pda Couti 
r the Fila confe! 1 a Tt had been adj. 
ad 9b . Phimer verſus Hock: 
Hs a I 150 be Aaudged contra; hs Zeke, 
ieve Fs a Fake, Th mee other Books 25 gree wed 
the Report in Ny. 7elv. 1. Wilſon verſus Rik, . 
i= deliver'd the Deed to his Servant Unſegled, 


1 Kanz 134. 2 Cro, 617. Gare dintr vetſi rlus N 

31. On an Eje&ment it appe 2 5 that the 2 
without any Date, but a Blank Was left for f an 
Parole commanded him to go and ſeal 7 it op 


y 
the Land, and to inſert the Day, "hi he entttel 


and ſealed it on, and the next D Vis is thi 
28th, the Servant went to the Lind, an „ard 4 
ſealed the ſame, and inſerted the 2 1 
the Blank that was left, and the ran 5 u 
for twenty-one Years from the Pate thereof; and 
he Plaintiff declared en a Leafe made "the "28th 
of Fanuary, and, on EjeAtnerit '6n the 29th; 
Py therefore Lovelace faid, that the Plaintiff ou ght 
to move an Entry after the Somm ncernerit * 
the Term, that is, on "rhe 25th Da, or After; 
and it was ſaid, that if che Leaſe be ſuppo 0 
by the Declaration to e made the 28th Dis 
not ſeated ol the 29th, yet have they Nunes 
i0 5 Proof, although the Deed Ws it. Was 
made the: 28th. Dyer ſaid, if the Leafe is ſealed 
on the Land after the Conunencement of the 
Term; for Example, the 29th, and the Eje@mene 
js alledged to have been the zoth; it is well 
3 enough, 


de | , of enden 
cegough, . althou che b not enter the 
30th, but the Day before. - Hei 105. Covert 7 ver: 
us Lemarde, rh 
4 2, 1 a Eisament be btought of ent 
Acres, on a Lea e of twenty Acres, if the Defen- 
t plead non ejecit ; there, if he is found be 
ut in cen Acres the Plandff ſhall recover; but 
ſhould; not, if the Defendant had pleaded non 
emiſit. * el Tf the Seal of a. Bond be 
ben off and refixed again , the Obliget may 
Plead nome. fafum, generally, — ſhew the Spe. 
cia Matter in Evidence, or plead A Special non 
45 2 5 hor Sauthcote and Wray.” .Dal. 295. Ano: 


9 Eje&m 4 the Caſe was Gate a 
$ 161 veral Cloſes, ſome Arable, ſome Pa- 
Rute, and rg e Meadow, and he that Mae 
hem entered into all, and Wade a Leaſe; after 
Wed ſome of che Befendants Servants came 
with his Carts into one Cloſe, nor was there any 
1 Proof of an Ejectment; and on this Evidence, 
AN J. Daderidge and Be directed the Jury 
nd an Eieckment of the Whole, though the 
Nute neither proved an Actual Entry into the 
other Cloſes, or any Command of the Defen- 
| fendant's. Let. 8. Caly verſus Fiſher. 
It was ruled on a Trial at Bar, that if in 2 
Dechaanden in Ejectment, the Leaſe is ſaid to be 
dated after the firſt Day of Michaelmas Term, and 
the Declaration is of the fame Term which re- 
lates to the firſt Day; it is Matter of Evidence, 
and what Day 557 ill was filed may be proved 
on the Trial; for if it were in Fact filed after che 
Day of the Leale, it is well enough. Sid. 432. 
- Prodger's Caſe. 


| 4 Ejefione firme, the Plaintiff FRET Oy: of 2 
Leaſe oY J. S. The Deron ſaid; that 1 — 
N - Sw oY WU, 1 2 


2 4 ow 


bring an Ejefiine, frm, although the Queen 'be 
not 2 out of the Freehold 


% 
= 4 


Time befote: the Leaſe and Ejectment, that the 
Queen was ſeiſed of the Land, and let it to B. 
for Years, who let it unto the Defendant for tuo 
Tears, upon whom J. S. the Leſſor of the Plain- 
tiff entered and expulſed him, and let it to the 
Plaintiff; and upon this it was demurred, becauſe 


the Plea amounts to Not Guilty. 'Gawdy : The Plea 
is good; but if it had been in the Caſe of a com- 


mon Perſon, it had not been good,” without ſay- 
ing he ouſted the Leſſee, and di 

but here there can be no Diſſeiſin to the Queen, 
| whierefore he faith enough, that he put out the 


ſſeiſed the Leſſor; 


Leſſee; for otherwiſe it is not good, 10 Ed. 4. 6. 


for otherwiſe his Entry may be intended lawful; 
but when he faith he expulſed him, this in- 


tendeth an unlawful Entry, and confeſſeth in 
him ſuch a Poſſeſſion, that he may make? a good 


Leaſe againſt any bur him that hath Right. Fer- 
ner * and by this Entry he hath gained ſuch 
a P 


ſſion, that the Leſſee of the Queen may 
; which Popham agreed. 


Lee verſus Norris. REL | 


I Cro. 337: 91 
36. In Zjectione firme, it was held upon Evi- 


dence by the Court, that if a Fine be levied, and 
an Indenture to lead the Uſe of it be ſealed and 
delivered afterwards:; this is not ſufficient to lead 
the Uſe of the Fine, except it be averred and 


proved, that the Conuſor intended, before the 


Eine levied, to levy it to this Uſe: Quære. 1 Gro. 

218. Foſter verſus Fountainee. 25 to 

37. In an Ejectment, Matter of: Eftoppel was 
iven in Evidence, and the Counſel of the Party 
id it was adjudged, that the Jury was bound 


to take Notice of it under Pain of Attaint; and 
Wray, Ch. J. ſaid, that the Judgment was againſt 


38. In 


Law. Mo. 96. Pledall verſus Pledall. 


-Tail,>or far! Lite; ſhould: enjo the 


% 


ny ——— 


38. In an Ejiehment of Lands in Kam, 
agrect, that if Land be alledged to be in 
hall he prefumed to the Gayehlünd Land, 
-cixitray; is not proved; but that che 
pon pr nes to Gavelkirid ought 
oC 


2 Hue, &. 1 428 


. Zjoitiagt brought againſt 
= pleddsa Cuſtom in the Manor, chat the Wi- 
dow of every Copcholder in Fees —.— 
Nor. Netm of her Life, and the Cuſtom was tra- 

verſed; and on Evidence at ni prime to maintain 
"ahe-Cuſtom, they :proved iſhe Lime: the Eſtate 
ry fluring her Widowhood'; and on this Evi- 
dence the Plaintiff -demurred:;. and it was 
all by the Court, that this ENidence did 
3 he Guſtom pleaded; for the "Evidence 
uns of an Eſtate only during her Widowhootl; and 
the Guſdom p was ſor the ſtate during her 
Vite; wilt is greater Eine. Dy. 292. Jr; 
Lynſey verſus Diron. 

AAo ponm Trial at Bar ty an Efes Jury; in an 
Afjoni of e Ejectment. . upon aun .calp. 
pleaded, the Matter at im upon the Iſſue, whic!: 


nsas touching the Cuſtom of à Copyhold Ma- 


not237whether the Copyholders upon their Au- 
-tnittaochs have uſed to pay Fines unoertain, at the 
{Will of-che Lord, or Fines certain 2 ithe Value 

of two Years Rent, and no more? To proveithe 
Finles co be uncertain, the Plaintiff did ſnew forth 
divers CTourt- Rolls of Admittances upon Surren 
ddr, and that the: Fines taken by the Lond were 
— certain, but ſomerimes ſuchia Sum, and ſome- 
times another Sum, but always unden tlie Value of 

two Years Rent, and none above this. Villen,, 
. and the whole Court (abſent co 3 


The Laty-of Evipence.'” ' 225 
Gh-.J.) to. prove a Cuſtom, for Uncertainty. of 
Fines, | and not to be certain two Years Rent, 
there ought to be ſhewed Court- Rolls, and that 
in Ca ſcents ; and that upon ſuch Admit- 
tances 


' . 


.of. Di 

they have to pay for Fines above two 
Years Rent. But Rells, to prove Uncertainty of 
Eines, (though in Caſes of Deſcents;) If the Fines 
be under the Value of two Vears Rent, theſe are 
no Proof at all, for the Fines ought to be above 
two. Years Rent; for it is a good Cuſtom to; pay 
for Fines upon. A | 


Admittances, the Value of two 
Tears Rent, „or under, and the Proofs ought to 
be in Caſes of Diſcent; for in caſe of a Surren- 
der, or à Purchaſe of a Copyhold, the Lord may, 
take what Fine he will; but ſuch Fines. are no 
Proof to prove the taking of uncertain Fines by 
the Cuſtom, but the ſame ought to be in Caſes of 
Diſcent: And as to the Cale alledged to prove 
Fines uncertain, upon a Diſcent, where a Copy- 
holder ſurrendred to the Uſe of a Widow for her 
Life, the Remainder. to the Uſe of his Son in Tail, 
and dies, the Son was an. and paid for his 
Fine above the Value of two Years Rent; in this 
Caſe, the Son is not in as by Diſcent, but by Pur- 
chaſe, and ſo was the Opinion of the whole 
Court; and ſo the Plaintiff perceiving the Opi- 
mon of the Court to be againſt him, became non- 
ſuit. 2 Bull. 32, Allen verſus Abraham. | 

41. In an Hiecbione firme brought by the Leſſee 
of a Copyholder, it is ſufficient that the Count be 
general, without any Mention of the Licence; 
and if the Defendant plead Not Guilty, then the 
Plaintiff ought to ſhe the Licence in Evidence: 
But if the Defendant plead Special, then the Plain- 
tif ought to plead: the Licence certainly in his 
Replication, and the Time and Place when it was 


made. 2 Bro. 40. Petty verſus Euan s- 
W Q 3 


— | ThoLawUP Tvidorics” 
Nr agaitf c 


raking as 4 Co becauſe the 


Plaincifs Beaſt were Pat Fefant Th April, 

11 Fac. ma Plaintiff in Bao fays, that one Wil- 
Hams was ſciſe> of an apc Lagd, oc. 
Wheręto he had Oommon, and dewiſed the ſame 


unto him the zoth of Murth in the ſane 'Yleven 


Years, to hold from the Feaſt of the Annan 
nent before, for a Lear: The Avowant traverſech 
che Leaſe modo & forma; whergupon Hue was 
taken, and the ju ay faid, that — tae 2 
Leaſe to the Plainti on the 25th Day ef March, 
for- one Year from thence net enſung: And 
though this be not the ſame Leaſe that the Plain- 
tiff pleaded, (for this begins on the Day; and the 
other begins not fo ſoon) nor was to rake his = 
mitation but from the Day exclided; 
oute gave Judgment for te Plammiff: Yr 
Fubſtanee of Inde is, Whether che Diainefff have 
ſach 'a Leaſe or no from William! às by Force 
thereof he might Common at the Time, which 
appeared for bim. in this Cafe, and the Moro & 
forma in the reſt is not material; yet ĩt muſt not 
altogether depart from the Form of this Hue, for 
had it been found that he had Right of ' Common 
by à Leaſe from another, or as an Owner, it 
would'not have ſerved his Turn, for thathad deen 
clear qut of the Iſſue, both in Matter and Form. 
Yer it. was granted, that if he had declared in 
Ejectione mæ thus, it would have been againſt 
him Glearly, for there he demands and recovers 
the Term, and therefore muſt make his Title 
truly. Note, That in this Cafe, the Jury might 
have tound d directly againſt the Plaintiff non dimiſi 
modo & forma, and could nor ſafely have found a 
General Verdict for the Plaintiff; ſo that the 
Judgment of Law upon the Verdict is in man: 
1 * ** Net 
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ner againſt the Verdict. Hob. 72. Pope - verſus 


Skinner. | 


44. Replevin,” The Patties being st Ifiie upon 


x Preſcription, to have Common in certain Land 


talled Srirb- Hall in Commat' Warw. it was held 


by Anderſon, Walmſley, and Beamond (abſente Ow- 
#) who deliver'd cheir Opinion ſo to the Jury; 


That where one preſcribes to have Common ap- 
purtenant to his Houſe, and twenty Acres cf 


Land, and it appears upon the Evidence, tht he 
bach but eighteen Acres, or a leffer Parcel, yet 


he hatfi not failed of his Preſcription. But, if he 
had twenty Acres, and ten Acres are Freehold, - 


md the other Copyhold, he there fails of his Pre- 

iption ; for he cannot make a Preſcription for 
both, © So it is, if it appears upon the Evidence, 
that Part of the Land was Copyhold a hundred 
Years finite, * but now is his Freehold. 1 Cre. 531. 
Gregory verfus Hill. | | 

44. In a Replevin, the taking was ſuppoſed to 
de in a Place called Reiſtornlyng, and the Defen- 


tant fays, that the ſaid Place contains 200 Acres. 


of Paſture, which are and by Preſcription have 
been Parcel of the Manor of Kelforn (and omits 
naming the County in which the Manor lay) 
which Manor is and was ſolum & liberum Tenemen- 
um of the Defendant, and avows the taking of 
the Cattle Damage: feaſant; the Plaintiff in bar to 
the Avowry pleads, that the Place where is Parcel 
of the Manor of Relſtorn in Kelſtorn aforeſaid, and 
conveys a Title to himſelf, and traverſeth its be- 
Ing the Avowant's Freehold, and Iſſue was taken 
on the Traverſe ; and at Niſi prius, the Plaintiff 
pave in Evidence, that there was no Manor of 
torn, and conſequently the 200 Acres could 
ot be Parcel of ir; and by the Opinion of the 
hole Court, this Evidence was adjudged repug- 
| 22 nant 
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223 The dau ot, Evidence; 
nant to the Plaintiff's own Traverſe, Dy. 183. 
Pl. 58. Anonymus. — | 
4. In a Replevin, the Parties were at Ifſue 
upon the Property, and it was found for the 
Plaintiff, and Damages entire eg 3 and 
not for the taking by it ſelf, and for the Value of 
the Cattle by themſelyes, for the Judgment upon 
that is abſolute, and not conditional; and alſo, 
if the Plaintiff had the Cattle the Defendant 
might have given the ſame in Evidence to the ju- 
ry, and then they would have aſſeſſed Damages 
accordingly, viz. but for the taking. Godb. 98, 
Anonymus. "A ES HOT win 
46. The Plaintiff in a Writ of Waſte declared 
on a Leaſe made to the Defendant by 7. S. which 
J. S. had granted the Reverfion to him in Fee, 
and that the Defendant attorn'd; it was doubted, 
whether if the Defendant . pleaded ne grants 
per le fait, or riens paſſa par le fait, whether he 
might give in Evidence that he never attorn'd Te. 
nant to the Plaintiff? And Shelly was of Opinion 
he could not, but that he ought to plead that he 
did not attorn; but Kneighty and Fitzherbers were 
oF Opinion, that the Detendant might. Dy. zi. 

77A | | 

47. Waſte was aſſigned in Houſes, and the De. © 
ſendant pleaded no Waſte, and gave in Evidence bro 
that the Houſes were ſufficiently repair'd befo I 
the Writ purchaſed: And per Cur, This Evi 105 
dence is not good, but this ought to have beer diſce 
pleaded ſpecially, becauſe by the Evidence, 
Defend ne does acknowledge there was once the | 
Waſte. Dy. 276. Pl. 151. Anonymus. ty | 

48. Waſte was alligned in Boſcis, wiz. in ſuch} © tl 

dendo & wendendo 10 Quercos, and the Truth was Cat 
he had only lop'd the Oaks; and it was agreed 
he may ſafely plead mul Waſte, and give thi 


ſpec 


I, 


e „ PE 
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ſpecial Matter in Evidence. Dy. 92. Pl. 16. Au- 

2 7, | 
The Waſte was aſſigned in fodiendo foſſam in quo- 
dam prato. The Defendant pleaded no Waſte; and 
it was found by Special Verdict, that the Defen- 
dant dug a Trench to carry off the Water, by 
which the Ground was better d. It was inſiſted on 
by the Plaintiff*s Counſel, that this ought'to have 
been pleaded ſpecially, and could not be given in 
Evidence : Bur per Cur), it may. Dy. 361. Pl. 12. 
Altman verſus ———— | 5 

go. In an Action of Waſte, upon the Plea nul 
af fait, he may give in Evidence any Thing 
that proveth it no Waſte, as by Tempeſt, by 
Lightning, by Enemies, and the like; but he 
cannot give in Evidence juſtifiable Waſte, as to 
repair the Houſe, or the like; if one doth 
Waſte, and before the Action brought, the Leſ- 
ſee repaireth it? and after the Leſſor bringeth an 
Action of Waſte, and the Leſſee plead quod non 
treit Vaſtum, he cannot give in Evidence the ſpe- 
cial Matter. Co Lit. 283. 4. 

51. The Queſtion being, Whether che Manor 
of Sberfeild was by Cuſtom deſcendable to the eld- 
eſt Daughter? The Plaintiff for Evidence, to 
prove this Cuſtom, ſhewed, that it was Parcel of 
the Manor of Odiham, which is ancient Demeſn: 
In which Manor the Cuſtom is, That Lands are 
diſcendable to the eldeſt Daughter. But on the 
other Part was ſhewn, that it cannot be Parcel of 
the Manor of Odibam, becauſe it appears by di- 
vers Records that this Manor of Sherfeild was held 
of the King by Grand Sergeanty: And although 
it was agreed on both Parts, that there is ſuch a 
Cuſtom within the Manor and Vill of Odibam; 
yer foraſmuch as it holds by ſuch Service, and 
every Tenure of that Manor is of it ſelf, it can- 


Q 3 not 


230 Theft 


2 
og 


| SHNORN.SY. SO TEE E ITS» 
not be Parcel of the Age of Oibam. But to 
that was anſwer d, That this Tenure in Grand Ser- 


geanty waz erected by King Edward. II. and now 
was an ancient Tenute; and if here were ſuch an 
ancient Cuſtom, it cannot be deſtroyed nor al. 
tered by. Alteratiqn of the Tenure; which was 
agreed by all the Juſtices. Whereupon, becauſe 
divers Precedents. were ſhewn, that Lands of the 
Freeholders uſed. co. diſcend there to the eldeſt 
Daughter, and Lands in Sbecill uſed to be reco- 
vered by a Writ of Right-cloſe, in the Court 
there; it was left to the Jury to inquire, whe- 
ther there was any ſuch Cuſtom? And becauſe 
the Jurors lying all Night could not agree, a 
Juror by Confent was drawn. 3 Cro. 484. Aus- 
lin verſus Sir Geerge Dalſon. . 
52. If a Man have two Manors of D, and le- 
vy a Fine of the Manor of D. Circumſtances 
may be given in Evidence, to prove which 
Manor he intended. 2 Rol. Abr. 676. PI 12. 
5. In Evidence to a Jury it was held, That 
Proclamations, whereby the Lord claimed For- 
feiture, ought to be proved viva vocè, and not 
only by the Court-Rolls. 1 Keb. 287. Pateſon 
againſt Danges. | 8 
F. In Evidence to a Jury, it was held by the 
Court, That a voluntary Conveyance executed is 
not fraudulent, becauſe voluntary; but it is great 
Evidence of Fraud againſt an After- Conveyance 
made bona fide, becauſe the Statute avoids ſuch 
Deeds as are bona fide, and on Conſideration, if 


99] made ea intentione to defraud Purchaſers: And 


therefore this Fraud muſt be found by the Ju- 
> "TY. 1 Keb. 486. Garth verſus Mom. 

55. Nota, In the Caſe of Fay and Rider, 28 

it was told me, Wyndham ſaid, That Contract 

by Truſtee to take a new Leaſe, is preſent 
ee Surrender 
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ceftuy que Traf, 
he Adſents, which Fofer and Twiſdes 
udtea; but all agreed ſuch Contract to be 
good Evidence to à Jus of a Surrender; and 
it was ſo, found by Verdict, 1 Keb. 285. Ano- 
Wut. 1115 | STAY, 17 Eo 
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SH 20003303384 1:3 64.5 07k 5 PETE Eq 
15 Pi ener againſt the Honour of a Peer of 
T9 the Realm, Who gives Evidence for the 
ing, thereby to. render him incredible, as to 
make yes 8ee-Acheiſt; St. not admitted. Hamb. 
77. 37, 38. | __ 
993 "<P Trials not allowed to be cited for 
Evidence, Te. Try, 45. Lang born's Try. 17 70. 
3, Hearſay, or a Report of what another Man 
laid, is oo Evidence againſt a Priſoners Lang. 
Try. 24. Lord RAIL Try. 48. {bi babes 
4. A Copy of a Record in the Lord's Houſe 
would not be admitted to be given in Evidence at 
Langbors's, Trial, (p. 44.) nor was he allowed to 
reve hy Witneſſes what Ozrs had affirmed in Re- 
ation to him at another Trial. Lang. Try. 45, 49. 
5: The Journal of the Houſe of Commons is no 


7 


Evidence; becauſe they have no Power to &ive 


an Oath ; but the Proceedings of the Houſe of 
Peers are Evidence, becauſe that is a Court of 
Record. | By Tefferies Ch. J. Oatis 1 Try. 55. 


\ ; 


Q4 6. If 


17 


that be not the Thing for which he 


232 The Law of*Eidenive,/ 
6 If a Witneſs be ſworn to a Ferner Thing, 
and ſpeak to another Matter Lach he was not 


ſworn to give an e this can er be 


Evidence. By Jeff. Ch. J. Oe 1 Ty 16. 

7. Hearſay is admitted ſor Evidence: where i is 
to eſtabliſh another Witneſss Teſtimony ; as 
where a ſecond ſwears that he heard the firſt 


Witneſs declare the lame Thing formerly. Oats, 


1 Try. 70. 
8. Where two. ads. are alle 


againſt the 


fame Man, and it queſtioned Whether it be the 


ſame — it is ſufficient that it is reported; and 
this is Neck Evidence, unleſs ſome one elfe of the 
ſame Name be produced. Oats, 2 Try. 15. 

1 Fefferies, Ch. J. Though i in ſtrictneſs we 
don't'ule ro admit of what others have {ſworn at 


another Trial, unleſs: the 'Party be by oor that 


ſwore it; yet the Priſoner is ſometimes indulged 
ſo far «s to be 'admitred. to prore it. 0 
2 Try. 40- 

10. Evidence may be given in Treaſon, to 
erw the Temper of the Priſoner's Spirit, and 
how his Inclination hath been all along; though 
s direQiy 


called in Queſtion. Rowſe's Try. 69, 70. 

11. Hearſay from others is not to be applied 
immediately to the Priſonet; however thoſe 
Matters that are remote at firſt, may ſerve to 
prove there was a general Conſpiracy to deſtroy 
the King and Government; and ſo was the con- 
ſtant Rule and Method about the Popiſh' Plot, 
fielt to produce Evidence of the 277 in general, 


AP Ch. _ rp _ - 


12. No 


- 
. 5 
8 


I 
Q- 


pO 
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Left? — +23 
4. Ns Witneſs füll be admitted ro prove 
what another bad formerly faid in Evidence 
though that Party be now diſabled to came into 


Con 788 5. 
5 Ham 2 Third Party #gainft the 


7 wi on n Behalf of the Prifbeer at the 
82 not admitted as Evidence; as to prove that 
the Lord E. had no good Opinion of the Lord 
H. who gave Evidence again Mr. H. makes no 
tlivg for Mr. H. 


It is not re 


51 * 4 — 
uce any 0 
withour firſt open pening ak ® produce s 


15. By the late Ack for 7690 Es 5 in Cx. 
ſes of Treaſon, 7 V 3. o. ence is to be 
admitted of any Vena, th that is not expreſly 
laid in the In erment; but it does not exclude 
Evidence in order to prove an Overt- Act laid, tho 
ſuch Evidence be nor laid. Rookwood't Try. 74. 
16. The Priſoner and his Council have been 
heard in the midſt of ſumming up the Evidence 


the 55 Court, to rectify a Miſtake. Rookwoad's 


7. No Obſervations onght to be made upon 
the Prifozer's Evidence, till he hath concluded to 
give all his Evidence, admitted for good Practice 
in Lord Mohun's Try. 33, 36. 

18. To * a Hand- writin = Similitude, 
and by thoſe he have known the Hand, though 
the Party was not ſeen to write. it, was allowed 

_ ſufficient Proof of a treaſonable Writing in Sidney's 
Caſe; for this is ſaid to be as much Proof as the 
Thing i is capable of, eſpecially where the Writing 
is found in his Poſſeflion. Sidn. Try. Fr. Yet Si 
ſaid, it had been declared in the Lady Carr's Cafe 


to be no lawful: Evidence in Criminal Cauſe 
Sidn; 10 32. A 


19. If 


ng 22 | 15 
85 F EY ie 


J. ies 

N 11 ae 8 
ria e that 2 

züght gave to be d. Winel e car 

Viet ſoever.. Geb Try. 

21, Lang born Ted o . 155 wigh 


fs 12 4 7 
ation 
coun a 10 icneſs aol A dle, jw 7 f parti- 


cular. Crimes. Reohzvood g | 
23. By :Narth, Ch. A dee wett have 
Liberty $0 jk Gelee while the Evidence is gi- 
becauſe. there is ſome Queſtions #: 
. might be forgotten, and the Opportunity will be 
=. laſt ; but when he hath asked choſe Queſtions, he 
is to make his own, Obſervations upon th In 

—— A5 to himſelſ, and after wards it will be Time 
or him to argue upon it when the King's Coun- wi 
ſel have done: their Evidenee; before, it will do W. 
— * Service, and cannot A Ka Wake- it 


1550 1 lark was indided in London for Pe 

92210 u for Coining of Money; and up- ot 

. on High Exidence it was proved again Him in 5 

$S Londen, as it ought to be, the E. ictment beiog In 

| there: But a great deal of; more Evidence was gi- 

| ren againſt him of commuting the ſame Crime E 
X in Middleſex and Eſſex ; which was agreed to be ta 

good Evidence. Ke. 33. 

| 25. Fiſt, 


Feſt, In Caſes of Felony, by 3 
of irt, 13 "th 2 
5 . e 2 85 
ice ower to ei oh 50 
a In ormer. 2dh. The Exanjina 
e not upon Outh, but 2 2 
1 amination of others mu 
45. is muſk oy certified by che Ju 5 5 
e Felony, to the Sellions ;" 2, 
be a great Felony, Cc. to the nent Gaol 
TR <4 help Examinaions, if the Pa 
ent, ag ven in e 
. dee Og have the Juſtice o his Cle 
{worn to the 0 0 cad 18 5 thy, Caſt 
ib Res taken upo jo Dworce far 


2 

1 e Marriage, not 1 40. My Bi read, upog 

0 e 1 3 H. 7. for the Janie Marri- 
. 5 ne dect of an Jofact of This- 

teen, nay, of Nine, has been allowed. in "op 

Niles. H P. C. 264. 

27. If the Iadiment differ in . mortss, then 
it maintains it not; As Indictment of Poĩſoni 
Evidence of Stabbing maintains it not: But if t 
Indictment be of poiſoning with one K Kind of Poi- 
ſon, and the Evidence of another; or of killing 
with, a 2 er, and the Evidence is of killing 
with a Staff; yet it maintains rhe Indictment, for 
it agrees in Sub@ance and Kind. H. P. C. id. 
28. The like of Acceſſories before, though the 
Poiſon or Weapon different. Indictment, that 4. 
gave the mortal Blow, and B. C. and D, were 
N & Abettantes „yet it maintains the 
Indictment. H. P. C. id. 

29. Indictment of A. as acceſſory to B. and C. 
Evidence proves him acceſſory only to B. main- 
tajns the Indictment, H. P. C. id. 


HP 


30. In- 


5566 Cf Cay vf 'Ebideiite! 
30. i of Murder ex malitie precogitete, 
Evidence of Malice in Law ; as killing an Officer, 
_ without  Provocation, yet maintains the In- 
| enk. HP. C. e Þ 1 Go | 
31. Inditment upon the Statute of Stabbing, 
2 Evidence that the Dead ſtruck firſt, yet 


Haughter generally. *H, 23 Car. Horwood's Caſe. 
© 22. Two indicted as Principals ; Evidence 
oves one Acceſſary before, he ſhall be diſcharg- 
of that Indictment. H P. C. 266 
33. A Mother endeavouring to conceal the 
Death of her Baſtard Child, ſhall ſuffer Death as 
in caſe of Murder; unleſs ſhe rove by one Wit. 
neſs, _ the Vw hord! in H. P. c. 8 

e Burgeſs being-outlawed upon' an 'In- 
d 858 of Manſlaughter in the County of A. 
Aleſex, brought a Writ of Error to reverſe tho 
Outlawry; and aſſigned ſor Error, that he was 
over the Seas at the Time of the Outlawry, viz. 
at Utrecht in partibus tranſmarinis. Hereupon Coun- 


— 


ſel being appointed for the Priſoner to plead, and 


the Error aſſigned, the King's Attorney takes 
Iſſue, that he was here in Middleſex at the Time 
of the Outlawry, and traverſeth his being at 
Utrecht prout : Whereupon Iſſue being joined, and 
a Jury of Middleſex at the Bar, the firſt Day of 
this Term Cabhorp being aſſigned of Counſel for 
the Priſoner, for Aſſigument of Error, offer'd in 
Evidence a Certificate under the Seal of the ſaid 
Town. Fones, Juſtice, moved it as doubtful, 
whether he might have Counſel upon his Trial ? 
But all the other Juſtices held clearly, that he 
ſhall have it when the Trial is not on the Act laid 
in the Indictment, but upon collateral Matter, 
(namely, of his being beyond Seas.) And all the Juſti- 

ces 


vidence to maintain the Indictment for Man- 


Ges rere 2.5 


1 & AM 


ces held, that it is not materialin what Place beyond 

Sea he was, ſo as he was over the Seas; and that the 

Certificate under the Seal of the Town where he 
was reſident; without Oath of the Truth there» 
of, and one ſworn for the Expoltien of it in Evg- 
is not allowable ; but 2 Witnels, being ſworn, 
laid certainly that he was there in Service at the 
Time of the Outlawry, and beſore: Whereupom 
the jury gave their, Verdicts accordingly. ; .and wr 
then he was inſtantly arraigned upon the In- = 
dictment, and pleaded, 3 Cre, 365. \Burgeſs's i! 


1 (| 
35. Indictment was for Battery upon Doctor R. 0 
and the Evidence was, That the Detendant did ſpit 4 
in his Face. Per Holt, Ch. J. It is a Battery. And 444 
per ipſum, Though one cannot juſtify a Battery | 
5 on. Aſſault Demeſne, by pleading it to an In- Fi ki 
ditment, yet he may give ic in Evidence upon a = 
Not Guilty, and he may be thereupon acquitted. —_ 
6 Mod. 172. Dom Reg verſus Coteſworth.. 4 q ii 
36. Bockman was indicted for ſtriking one Harl- 7 | 
fone in Weſtminſter- Hall whilſt the Courts were fit- 1 06 


ting. On the Trial the Defendant offer d to 

ove, that H. one of the Evidences for the Crown, 

had offer d to compound with them to take a Sum 
of Money; but the Court would not permit ſuch 
Evidence to be given to leſſen the Credit of the 
Witneſs, for they ſaid that it ſhall be intended as 
a Compoſition for the Battery, and not for the In- 
dictment, which was not in the Party's Power to 
compound. 2 Sid. 211. Rex verſus Bocknam. 

37. Bigland excepted to an Indictment of Corta- 
ger, in regard he had'a Licence of the Lord, and a 
Continuance by the Seſſions; but per Cur, They 
would not quaſh ir for this Cauſe, buc ordered 

him to plead, and give this Matter in Evidence. 
2 Keb. 503. The King verſus Hatching, 


38. On 


* * 7 _ ith... 
— 3. 1 E. 4 * 7 
= / 
: J 


1 „ - 


238 ThoLaw- of Evidence. 
2:48;- Om un Indictment ' for not coming to 
Church,” the Jury would not find the ' BH dabefs 
R were chat the Party was at no other 
Chuveh. Bat pry Celan, This i an Offeribe; and 
ſank Nogddlves are gde; nor, by myuubunis it 

_ mveeffacy to ſweur the Party was trot at his Pariſh 
Churety, but that on diligerit Seareh he ebuld not 
ſce him thers, and” that is ſumeient to put the 
Afﬀcmacive' to be —— the Party indicted; 
which h&Court alfo agreed. 1 Reb. 746. Ning 
eſa City of Nbrwitb and Dives 
39. In an Information exhibited by the Attor- 
N Generst ſor che King; after Evidence is gi- 
ven, if che fury are agreed: on their Verdick, and 
the” Atrorney declares he will proceed no further, 
har defires, as he may, thac a Juror may be drawn, 
and ir isaccorttingly done, and fo no Vertiixt is 
iren on a new Information brought by the At- 

y for che King: None of che firſt Jury ſhall 
be admitted on the new Trial, eo give Evidence 
ekat they were agreed to have found a Verdict for 
the Defendane; becauſe by che ſame Reaſon that 
it ought not to be publiſh'd againſt the King in 
tho firſt Information, it ought not in the ſecond; 
for if it ſhould, the King would have no Benefit 
by his withdrawing a Juror, by his Prerogative in 
che firſt Information, P. 16 Car. B. R. Roberts and 
Sir Simon Harcourt ; and it was ſaid to be the Pra- 
ctice, by Judge Jones, and Bancks, Attorney- Gene- 
ral, otherwiſe ; where a Title between private 
Perſons is in Queſtion, which does not concern 
the King. 2 Rol. Abr. 679. 10. & 680. 11. 

8 * If an Information or Action is brought on 
x Penal Statute, and there is another Statute 
which exempts the Party from the Penalty; if he 
plead the General Iſſue, he cannot give the laſt 
Statute in Evidence, altho' it be in the „ of 

| a Pro- 
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* ER . in the St 
"And this 15 

urte & of be Exche 


was affigned i 
TE: 
that TAauec | 

he Bar 


On: before chem 
to 'convit him 85 th „without their ag 
2 in Court, to rear im che very fame Per- 
Serj. Pemberton admitted, an Information will 
lye im chis Cafe againſt him, but che Commiſſion- 
ers muſk be here, or fome other Perſon, to prove 
thac he was che Perſon that made the Oarh before 
them: The Commiſſioners do fi gn Depoſitions, 
and they ought to produce chem ſo ſigned to che 
1 — * Prove it; for Depoſitions are often 
_— rder of the Court. If a true Co- 
py 15 an avit made before the Ch. J. of this 
Court be produced at a Trial, it is not ſufficient 
to convĩct a Man of Perjury. This is not like the 
Caſe of Perjury-affign'd in an Anſwer in Chan- 
ry taken in the Country, for that is under the 
Party's Hand; bur here is nothing under the De- 
fendant's Hand, and therefore the Commiſſioners 


O ghe 


nl oners are not upon 
Fi. he 98 mh to Wecording to t Fr 
be Wo ele {ren and a Man may call himſe 
oe ok Nee before them, without any Ol 
Sach. ners cannot be miſtaken in 
the 975 00 117 they may not know the Per- 
BY Court may, be ſo miſtaken in 8 
tho. ike thdavits here, but nbc. in the Oac 
the Commiſſioners, or Clerk to the Copa 
n, had been 1 they would have been good 
a ridence, ff Affidavit be be made ined ry the A Ju- 
Nice of 5 7 a Robbery, as en 
Statute, if you will convict che Perſon 
ry. you muſt prove the Swearing of e the 1251 
The Attorney-General — the O 
Ne of the Court, rather than the Plaintiff ould 
nonſuir, becauſe no Evidence could be. 
ffer*d to enter a Nole proſequi, which the _ 
| 74 could not be done, becauſe the Jury were 
ſworn ; but he inſiſted upon it, and ſaid he would 
cauſe i ic to be entered. 34 Med. 116. Anonymus.. 5 
3- Information for Perjury, in an Affidaxit in 
C. B. made before the Commiſſioners in the Coun- 
try, in a certain Cauſe depending there, was ttied 
before Eyre, and convicted; and ſeveral Excep- 
tions ariſing upon the Evidence, he ſtopped. the 
Poſtea, till the Opinion of the Court was had upon 
Motion. The Proof of a Cauſe depending was 
only a Capias, and Warrant thereon, and Affidavit 
filed and allowed. I urged another Exception 
ac 


3 


The Law of Evidence: > 247- 
that! there was no Proof that the en: 
whom the Affidavit was ſworn) was a Commiſ- 
fioner, and held, that it need not, unleſs you diſ- 
prove it on the other Side: That the Proof was 
only by Copy of an Affidavit, and no Proof that 
it was the Defendant's... I urged that this is a 
dangerous Practice, any Man might be repreſent- 
ed, a falſe Oath may be ſworn by another Man in 
my Name: And per Cur', the Affidavit being of 
the Defendant in the Cauſe, and uſed by him , 
upon Motion in Court, it js enough, otherwiſe if 
not ſo ; but a Copy of an Affidavit only. pro- 
duced againſt a Man, without Proof that he 
made it, uſed it, or was concerned in the Cauſe, 
that would be inſufficient Judgment pro Rege. 
Sl. 397. Dominus Rex verſus Fame. 

44 An Information was againſt the Defendant 
for making a falſe Retorn to a Mandamm, com- 
manding him to proceed to the Election of 4 
Town: Clerk for the Corporation, in the Rooni 
of one Buſbell. To which he returned, That be- 
fore the Arrival of the Writ, 75 S. had been du- 
ly choſe and ſworn into the ſaid Office; and it 
appear d on Evidence, that the Right of Election 
was in thirty Common Council-Men; that the 

or at ſuch a Time, before the Arrival of the 
Writ, had ſummoned them to meet in order t 
the Election; and that twenty-eight met, an 
three Candidates were ſet up, that two of the 
twenty- eight voted for one, that thirteen voted 
for another, and the Mayor and twelve voted for 
the third; that the Mayor pretending to have a 
caſting Voice, declared his Man duly elected: 
and at another Court ſwore him in. And the 
following Points were in. this Caſe ruled by Holt,. 
Ch. þ. at Niſ privs : 1. That there needs no 
more Evidence to prove this Retarn to be the 
A = May ora, 


Py 


24> Chen et betr. 
Mayors; bur the Copy of the Writ and the Re- 
turn thereof in the Crown. Ofhee. 2. That 
though upon Conſultation the Majority be 
againſt him, and make a Return in his Name, yet 
ic all be taken to be his, if he does not come 
and diſavow it. 3. That it is not neceſſary to 
prove a Delivery of the Writ to the Mayor, no 
more than to a Sheriff in a falſe Return Aga 
him. 4. That notwithſtanding the Writ is to be 
deliver d to the Mayor as the moſt vifſple Part of 
the Corporation. 5. That this Action for a falſe 
Return may be brought againſt the whole Cor- 
poration, or againſt any particular Member of it. 
6. That the Mayor, or other Head Officer of 
common Right, has no caſting Voice; but ſuch 
a Thing may be by particular Conſtitution, as by 
Preſcription or Charter. 5. If there be an Equa- 
lity of Votes, and therefore they cannot chuſe, 
n Mandamm they muſt agree, or elfe they 
all be all brought up as in Contempt, and laid 
by the Heels till they do agree; for after a Jury 
is worn, they ſhall be tmpounded til they all 
agree; but here it ſuffices that a Majority do 
' agree. And the Mayor was found Guilty. 
6 Mod. 152. Dom Reg verſus Chapman. 
I. Preſentment of a Juſtice of Peace upon his 
View of a certain Way in the Pariſh out of Re- 
pair: The Defendant traverſes it generally ven 
cul. Jury finds Special Verdi&, that it was no 
common Highway, but that it was out of Re- 
Pair. Mr. Darnel for the Pariſh argued, that this 
being found to be no Highway, makes it to be 
a void Preſentment, becauſe it is a limited Ju- 
riſdiction, Fones. 355. Then ſuppoſing it were 
an Indictment, yer this might be given in_Evi- 
dence upon Not Guilty; and cited ro H 6. 16. 
Treſpaſs for' breaking and entring a a no 
— arren 
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Je-Law of Evidence. 243 
Warren is an ill Plea, becauſe it amounts to the 
General Iſſue, Ch. J. Holt, You may traverſe 
but char's only by Vertue of a particular Clauſe 
in the Statute ; but the Quære is, If when you 
plead Nor Guilty, you do not admit it to be a 
Preſentment, and that it was an Highway? 
Pariſh who is to repair of Common Right, 
cannot plead Not Guilty, and give in Evidence 
that another ought to repair, but they muſt plead 
it ſpecially ; for on Not Guilty, you ſhall not 
throw it off on another; as was held by Hale 
in the Caſe of Leather-Lane : But if a particular 
Perſon be indicted for not repairing where he is 
bound thereto Ratione Tenure, there, upon Not 
Guilty, he may give any Thing in Evidence. 
Upon an Indictment of a Pariſh for an Highway, 
if found not an Highway, it is Not Guilty, as in 
the Caſe of Hampſtead for Green-lane ; but in Caſe 
of a Preſentment, it in Avoidance of the 
Juſtices Juriſdiction, which this Plea doth admit. 
Eyre; It is Part of his Preſentment that they 
ought to repair, and then ſurely they may give 
it in Evidence as a Diſcharge. This Caſe was 
moved again. Holt; The Being of an Highway 
is Matter of Suppoſal, and muſt be denied in 
Pleading, and ſo held in the Caſe of Leatber- Lane. 
Eyre; You may give it in Evidence, for it is the 
with no Park or Warren. In Treſpaſs, it is 
Not Guilty; the Preſentment is but in Na- 
ture of an Indictment. Per Cur, ordered to 
ſtay. Show. 270. & 291. Rex and the Inhabi- 
tants of Hornſey, W271 
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For a malicious Indictment, Evidence that che 
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neffes. b 
of: Goods wo Demand good Evidence 55 mi- 
tigate Damages 7, 12 
of 2 Bond is — d 4 ſhewing that 
- the, Obligor gave the  Obligee, ſaying, > This 
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21 My 85 190 On 588 6-76, 77, 785 72 


eſs. Fit ji 

* D; pleaded to Debt on Bond, the Plaintiff 
- ſhall not be admitted to give in Evidence that 
the Deſendlant never was at D. * the Place 
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T9 blemiſh the King's Witneſs, reed. I, n 


In a. Clminal Caſe of. what the Wirbel, 1 
Wh, as at another, Tri en s 8.4 £ 
Ce 


cher p. 232, 9. 9. 12, 6 
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' ſuch were made before i 28. | 1 65 
Guardian, © 19 £24 
ge is a good wine | an. 
II. ; 
„bee verb. $ee-Deed. b 
t may 1 by Similicude of Hands 
in * 2586, 18 
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ſtament 37 1590854 
parlance. | 
If the Plaintiff hath che Deed, and will not give 2 
Copy of it, is uſually granted 845, 46 
2 ent. See Depoſitcions, Over. Aa. Ke- 
tod Mike 
For Murder, but e in Specie Mortit is not 
good 21, 27 
Of Murder, whey Evidence i is good 236, 30 
For Coining in London, if ſome Evidence is given 
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doing it in Efex 234, 24 
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Fot Baspesry, the Del ns ; have Articles ex- 
hibited, and no Evidence ſhall be ygiwen” vi 
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For — the Perſon injur'd by the Perjury 
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Lone againſt ſeveral Witneſſes; whit were 
eve a Marriage: in the Spiritual Court, 
: mne was allowed for an Evidenge-/-:436, 7 
Ke not e Bridges, Highways, Cc atiy 
-- exetible Perſon may ire Per 1, 48 
Intants. A © 277% 0 ing 
May be Wicneſſes 72 
"<Antezmation. See Jnfo2mer, Vendor. 
For Perjury before Commiſſioners in Chantery, 
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Inroltment. be es 


Of a Deed ſealed by fevera), and acknowledged 


only by one, is good | 80, 27 
Inſtmul Computaſſet. | 
The Evidence "ſhall not be of the Value of the 
Things, but of the Accounting 133, 33 
Anſpeximus. 
—— good Evidence of a Deed, when not 78,25 
Ant 
Paſſed away, don't diſable x Perſon from being a 
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Judges. 4 
Are to determine what Law, PIG not 4,13 
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Jurp. See Evidence. 
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On this Plea the Defendant may give in Evidence 
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Whether 
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the reſt 109 110 
Muſt be ſhew'd on the Trial tho not men tdon d 
- in che Declaration, if the Promiſe oughtto be 
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Plaintiff's 


Fences, capes, not eps — — 


*. 


For taking Goods, * Defendant may may give ku. wi. 
dence that he took them by Virtue 
- ; miſſion of Bankrupt 186, 14 
To Declaration for breaking the Plaintiff's 
uff, and taking 


of a Commiſnon of Leaſe for ve 
3 may give a Leaſe Years in Ev 1 t 
187% 27 


e, is in ano- 


n. p- 187 c. 18 & 19 

10 8 In Tos Tenancy in Common betwirt the 
Fd lainciff and he by. whoſe Command the De. 

” 1 entred, may be Bob | ity Evidence 
5 un 190, 2 

24 Cannot give in Evidence Tenancy in Came 

with a Stranger Bae 25. 191, 27 

t's Tenancy fir Common with the Defendant ma be 

3 given in Evidence p. 191 0. 29 8 

2 The Party cannot aui by Reaſon: of Com mon 
1596, 43 

5 The Defendant cannor juſtify Pay 2 Rent- charge 
ol | I96, 43 

7 

n | 

d In 


Goods, cheDefendant can- 
not give in Evidence thar he did it *. Ins, 5 


Th — —.— A 


23 


r Take 
22ngbiv:? T 199, 


ee 7Hawki, PF that che; Parti 
1: raleda Wopd:to the Defendant, and duxing 
1 1 Term the Hawks: _ there, — * 
Y 4 firgtaC(] * 1179 ON 'R £511 17 1 v368; 
gata for -baating; $16. ther BlalttiMita'$er- 
ks * ; Ar give in Evidence that, F. S. was 
1 n 1 od she gane, fr 
u e 'where- ng; Teefooh was cominic- 
| 15 Te for — 4 19 — 2 
celpaſs my Dogs hang another 
and Ailing pne, it is Boad: Evidence thut he 
id ic wit my en 2688 53 


Qs this Plea ta:an: zthe 
. i Defgngdanty may give Bridtace that the Pro- 
l —— ſtruck To 2375-35 


On this Plea to: a Indictinene far nat: repmiring; 
e Highway, * may be given im vi- 
eee een 2 at yonrne TD eee 
1215 ion 10 2) DiGavw yd arl bas 11 E 

| 1s ſufficient Evidebee:: . 657, 4 
ovel Aſſignment. 
Exidence F gives 1923 


this Plea the Defendant may give Reparation 
before the Writ purchaſed;;: p. 425, (C. 4). 


P- 229, C. 50 
The Defendant may give in Evidence that he on- 


"on lopped the Tree 228, 48 
Tha 


St Cage. 901 0 209063% 8 Aw 

bis Ples cannot gire in Eri. 

e Amel dmg 4 it [#825 74 
ſe... le: 2.4 "or Not © FI 33 80 wt. 


1 
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The Defendant may give in Evidence that he dug 
a Trench to carry off the Water, Page 229, 


Cale 49 


Any . i is good Evidence unbicht proves it no 


mid 1B 4 m. 1329, 1 
dt e —— cannot | be 1 = in Evidence 


Mp V7 


"7 ner 143 ; x f 
"hs. See Wien 
Berwike other Parties are no Evidenge, 19, 


Made on an ens of. Felony by.abs P 
ne, 


— 4 and his in an — 
...28ainlt the Profecuror and bis We tor 6 Na 
ious. Indictment;..ſhall be AGaIrag go: prove 
a elony committed 100d 2:5 Jo 867, 4 
Ate entire, and not to be admitted, panhtacee, 
30 n fie. wd „inis 7 15 0149,38 

See Damages - n is 4 ee eff 54 
Foun "before Eſcheators, ſhall not be Siven in 
Eidence, . 3N2017 7 if 
"Officer. See Attachment. 2 Moe 
ay plead the General Iflue, and the pe- 
bs Foy — Evidence, p. 2 _ by . 


ancery is not Bxidence, unleſp / te Gopy 
* a Bill is produced F 4 14 $9, 82 
4 3112.4 201 242 oF 


rk Jai ** h. e Indiament; 


when it may be gl- 
dE chair Ad 42, N 
lan. N. oY / 1 * NG 380, 76 

h 144 199 00s: 
(Ou be dees in 1 8 es by Leſſee 
under that Qutlawry 218, 26 
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r See Ring. 

Of Felony, makes one a Witneſs, not of Perjury 
? Page 27, Caſe 10, 12, 13 

Don' t reſtore the old Credit, but gives a new one 


29, 1 

Reſtores one attainted of Treaſon 5 : 

Whether a Promiſe of a Pardon diſables 4 Wicnel / 
| 37 18 


E bf the 1 Book; 

to be credit ore 8 
pens gy „ 76 
Rr receiving "Mt may be Witneſſes in ARons 
' againſt Church-wardens and Orer- 
ſeers of the Poor NOT... 


Parton. 
e give Evidence, by which the Bounds of 
Bare Pariſh be enlarged - = : $6, 62 
atron. - | 
In Ejectment cannot be a Witneſs | 
Papment. See Plea, Keeeipr, Kecital & * 
vit ad Diem. 
* given in Evidence on Now Afſumyſt plead- 
128, 10 
Is good * to an Aﬀuny in Law noe to 
97 21 
To Debt for Rent, Evidence of Payment bs the 
Sequeſtrators, and good 163, 1K 
To another, by the Plaintiff's Appointment, is 


Payment to the Plaintiff 164, 14 
Of a of twenty Year's ſtanding ſhall be 

| preſumed, if no Demand is proved, or good 

_ Caule of Forbearance ſhewn 172, 40 


Pedigree. 


. 
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Pedigree. See Baranage. 
Drawn by Sir William Dugdale, and hi to be 
taken from ancient Books and Records of his 


Office is not Evidence, tho the Books and Re- 


cords were Un * Page 104. Cale 98 
Rejected | 110, 112 
Peers. 


When they are Witneſſes muſt be ſ worn , 5 
Perjurp. See Indicment, Pardon. _ 


Gt Witneſſes for the Defendane in Indictments 
tobe puniſh'd as other r 15, 23. 


irate, See Confeſſion. | 
If attainted, is no'Evidence "32, 24 


Plapers.. rag? 

That act for Hire are Infamous - 30ð0, 17 
Plea. See Abatement, MDureſs, Entry & 
_ Expulſton , Evidence General Aſſue, 
Non Aſſumplit, Not Guilty, LING in 

Common, &c. 1 | 
Of a Cuſtom in a Manaditot the Widow to en- 
"Joy the Lands, during her Life, is not main- 
rain'd by Evidence of a Cuſtom to N them 
2 0 x 1 
— Matter of Law, is good, p. 11156. = 

pP. 112, C3. 113, 6 

Debt on Bond ſuppoſed to be made by Maſter and 
Fellows of a College, cannot plead there were 
then ne Fellows 1709, 68 


In Treſpaſs, that the Plaintiff bid his Servant put 


the efendanr s Cattle to his Soil, and good 
187, 11 

In Treſnaſs ſuppoſed at C. the Defendant juſtifies 
at K. and traverſes his being Guilty — 2 
186, 12 

In Treſpaſs for pullin down the plaintiff's Houſ, e, 
that the Plaintiff had none, is not good 


186, 17 
X In 


12 224, 39 


- 
- a — £ ay . 
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In Treff paſs, that he aſſiſted J. S. in putting his 
'Cartls on his n is 901 good lee r. 156, 


In Treſpa 6 for entring his Cloſe ind akin Corn, 
N they were Servants, and took them as 
Tythes ſevered from the nine Parts, and good 


187, 20 
Matter of:Juſtification or Uncut in Batteries, 
muſt be pleaded 201, 64 


In Treſpaſs for beating 7. S. his Setvant, that 

JS. was not his Servant, and good, 200, Fr 
To Treſpaſs, that the Goods were the Goods of 
„ FN. who gave them to him, by Virtue of 
which he took them ab/q; boe, he took any 


Goods of the Plaintiff, and ill 200, 52 
In Trover, Sale by Virtue of a Commiſſion of 
/Sewets, and good 2 149, 14 

80 of the Cuſtom. to take Toll 11450, IF 


bene of all Matters to Award, Evidence of 
Submiſſion of all Matters touching Account, 
if other ws. are not proved in Difference, 


1 good: - 139, FO 
Tharhe eo took chem, being Parſon, As Tyrhes, and 
ill „ Anga 


7 Trover for! A Horſe, that he i is an Inn-keeper, 
and he Horſe m in his Cuſtody, and and ill 

. ' (152, I9 

| N of Goods in a Stranger, and ill. 1 52, 20 
wo Trover, that the Goods were pawn: 'd, whether 
good or not {1.9% 1564, 2 

1 Trover brought by 3 that the Teſta- 
tor died inteſtate, and that he bought them of 


- the Adminiſtrator, and il! 172, 22 
All Juſtifications in en beſides a Releaſe, are 
nought 152,23 


No Account to Debt on Account, and good, 159,1 
Payment te Debt on Simple Contract, is ill, 162,6 
N Delivery 
3 
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Delivery of another Thing in Debt or Sim 1 
Contract, is good Page 162, Ca 
That the Wen left his Service, i is good in Debr 

for ett. nt 81 4626 
Levy 1 to Debe fbr Rent, the Defendant 


cannot givin in Evidence, that che Plaingiff 'had 
nothing 


| 
; In Debt vn Bond, Delivery as an Eſer6w, 570 
C 
[ 


be pleaded 

Plene Adminiſtravit. 2 See | Aecbünt, In 

7 el Plea & Ketainer, 
t Releaſe's a Bond” forfeited; tho! made in Ca 
f deration of the Payment but of Part, 
7 « { Evidence to charge the Executors forth 75 
2 whole Penalty 
f If this' Clauſes! Er: quod ipſe nulla babet 5 Lu 
4 ella dicti Teftatoris vel babuit die abet 
5 brevis pred wel wnguam e be left but, the 
J  Defendontmey give Payment of Debrs; Gith- 
„ dus Suit ſubſequent co the home the. ction 
: in Evidence 14113 125 
In Debt, admits the Debt orm $4 
In an Action on desc d doei not adinitthe dhe, 

and the Plaintiff muſt prove it "4 

If to an Aaiou' of Debt on Bond, yen woul 
prove payment of Debt on Bond, Jon muſt 
prove it was ſealed and deliver'd 173, 42 
0 To Debt on Simple Contract, Payment of Yebt 


Cr on Bond, without proving the Sealing of the 
Ti Bond, is god Evidence 173, 42 
a- On this che Defendant may give in Evidence the 
of Redemption of Goods of rhe Teſtators, wirh 
2 their own Money © 174, 45 
re So that the Defendant has given Security for Debts 
23 dus from the Teſtator, and fo retains-the Va- 
of lue 175, 46 


ry | X 2 Whether 


the Land 164 312 
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Whether this be a: good Plea, if the 
Action, a Debt becomes due to or 
| Page 25, Cale 48 
On this Plea, an Inventory erhibited Ne one Ex- 
2 not „bn #gainlt ano- 
10 276, 72 
Aal — ment mult be proved, for 98 no 
s due to the Teſtator, arg not ſuffi- 
Coe p. 177 6:53 K 55 
Recovery * another cannot be given in Evidenee 


1775 5 4 

Whether the Defendant i may d Erdengeof 6 e 

Payment of a Bond in w hümſalf and the 

pate were bound 1 220-0735 56 
ton. 

64% a and quiet, Rancein foe Cale for 

Proo 620 

As Servant to another, doth not Gable cha. Party 

from giving. Evid ce e the Title of 

eLand 149 Wu i - IPs 32 
Preſcription. 


or Common Evidence that the Party bach Com- 
mon, paying a Penny a Vear, is not good 
194, 37 

Pꝛeſumption. See Jntendment, Bounda- 


ries, Juterlineation, Papment & Sur⸗ 
render. 


Is of three Kinds, violent, Probable and Light 


| 6,20 
Violent is of great Weight 6, 20 
Light of none 5, 20 


In criminal Caſes, that the Perſon accuſed did the 
Fact alledg d, if it be proved to have been 
done by one 'of the Name, if another is not 
produced 232, 8 


Shall 


Xp Ga” 5 


%% 
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Shall be that Things of great Antiquity were done 


in form Page 4, Cale 17. 6, 20 
Shall be that a Perſon once in being is ſtill liviog 
© 43.18 


Pzobate. al 
Of «Will in the Eceleſiſtical ene as to the 
Perſonal Eſtate may be given in Evidence, 


not as to the rea! 1 9 
When not concluſive Evidence 197, 92 
»tlamnation, | 
Toentitle the Lord to a Fofeiture, muſt be pro- 
ved Niva voce 230, 53 


Pomiſe. See Aſſumpſit & Submiſſion. 
Of an Advantage, if the Party recovers, diſables 
| chat Perſon from being a Witneſs, p. 56. 


& 6x 
200k. See Pzeſumption. 
125 og rang Proof i is agreed on, muſt be Proof 
do a Jury 4, 16 
/Publith # Notary 
ſtimony on Trial of Things beyond Sea, is 
good Evidence * 10, 11 
Q. 
Quakers. 
Are not ſworn, but make ſolemn Affirmation 
7,8 
Quantum Meruit. 
Promiſe to give Content is good Evidence 
129, 13 
For Neat, an — Promiſe muſt be proved 
130, 19 


Queen, | 
Cannot take by Leaſe, uk enrolled 104, 99 


* 4 B L E. 
Snob 39190 Ni 6h WN 
oS S Ni $5 q R. | 
a gnizd al ond an d Bf 1] 
Kigſure. 
Whether it may be given in Evidence on Nos eff 
faden pleadeds: ine 164, Calp 265768, 25 


Neceipt; ;;: 
Ts only Evidence of Payment. of —— went be- 


1 


re, but is no diſcharge nd 1:33%go0t3 
For the laſt half Lear s Rent, is wenne, all be- 
Rad: iff goon 7 264, 13 

Pe See Jury. n 
Of Letters Patent in a Patent, is not ſufficient 
' Evidence of the recited Patent 33, 24 


of the Payment of; .the nlideraztion-M oney for 
the reine! is 5 Welt Evidence, but 
the Payment muſt: be, prov'd by 1 
159 Nui „ 9527 
of my i; it be proved . was ſuch a 
eed, is good Evidence, otherwife not ;81,31 
nice. e Copy, "Debt & Gremplifica- 
7 lon 
Being burnt, and not directly in Iſſue, but only 
Matter of Inducement, may be proved in 
Evidence 1 64,3 
Nefcaſe. See Freoffment & Plea.” 3, 
Enables;ope jntereſted by Act of Law to = 2 Wie- 
' neſs, but not ſo, if it were a Champertuos In- 
tereſt created by. the de though ſigned in 
Court quring the Trial, Pe C. 31245, 32 
Cannot be given in Evidence to d harge a Pro- 
miſe on Allumpfit in Fact, p. 330g c. 23215 1,23 
May t given in Evidence to an 4 pi in Fact, 
| itigation of, — — (139582 
May given in Evidence in w, 
Y ilcharge of the 4 _ 46 130, 22 
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Once entred on Record may be proved by a Co- 
1 ok -the Record, d, and: 4 — prove either 
Kees or Delivery of i 05 Page — Calo 18 
AY 0 gots | 3 

o ſhew a Priſoner ſhall * Eſcape. : 8 55 30 
3 Debet.. ins 
Of a Pew in a Church, muſt be given in Evi- 
. _ Perſom ho pre ER to 
Keßle 0 | 775 37 
The m_ may ad. "uy in Evidence — the Plain- 
tiff had his Cate again,in War- of Da- 
mages 2387 45 
antesten. See Aſſumplt inkra ter An- 


nos. 

Aﬀets, whether the Plaintiff muſt produce the Ori- 
ginal on Trial 173,43 
— on this Iſſue, the Day of Filing the Bill 
ſhall be ſaved to the Defendant in Evidence 
2 bas 174, 44 
Aﬀets by Diſcens 3 is _ Evidence to ſhew that 
the Father was ſeiſed, and that the Son did 
enter | 178, 61 
Fee Spending on an Eftate-cail may be given in 
Evidence 178, 62 
Alienation by Fraud may be given in Evidence 

178, 6 
Aſſets, it is good Evidence to ſhew the 5 
by the Will of the Deccas'd ſold Lang So 

had the Money - 77,58 
bo. of. Damagez.recovergd in Treſpals: 55. 8 

equeſt. >» a (Q 59 9 

At any Time on licet ſein requiſt may be gon 
eee „1000 Isgitef 34 A 137, 48 


anrobivd at nov 94 yen 


X 4 At 


ö 
4 
bt 
il 


Th BLE 


At try Time before the Day of Special Requeſt 
„ oy em 


| 171, * 
Is admitted by the Plea of Non 4 Aſunyſis, an , 
Kerainer. $oTopph Er 28 lem wy 
etainer Copy; eeut ene Ad⸗ 
miniſtravit. rs 
May: de proved by he Out of de who: faw it 


under the Party's Hand and Seal, 109, 111 


"May be given in i Evidence e on Plene Adminifra- 
wit plladed i . x: 6. 
ever ton. . 


Of 4 Oopyhold, diſables one from being a Wit - 
'( nels to prove the Boundaries of a Pariſh, p. 60, 


h ©. 2, 60. C. 73 J 7 
enen 7 P. 73,75 4 
Shalt never be intended, if not acually proved 


80 29 
| Nieng paſſa per le fait. F 

Whether if the Defendant in Waſte plead 10 » he 
may give in Evidence chat he did not At- 
Denny” 01-7 *.. 228, 46 
Nobberp. 
The Party is a good Witneſs in an ARion againſt 

| the Hundred to prove the Robbery, p. 33- 


ee 1, 2, 3 

S. | en x | co bis 

Bale in Warket. Oberrt. 
In Trover may be given in Eridenee, 151, 17 
May not de p eaded i in Trover 15, 17 

Sentence. 10 04 

Of the Fecleſiaſtical Court condeathi Tythes 
may be given in Evidence 100, 86 


of b 2 
Not 
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Not if 00 Lands Page ca, C 


In Trover brought for Goods taken in Euecarion 
muſt lead Not Guilty 150, 16 
"Shvp-Books: - - 


No-Evidence after a Year for any Thing; udleſs 


it be between Traders, and then only for ſuch 
Things as direaly: fall in che Compaſs of their 


Trade Ky ros, 100 
| — 2 
* not be — — the Death of the P he Pay N 


el he * in his Life · time 


46. 7 5 I V1.7 19, 36 
 Sfliritoz | 
Is not bound to N er * Client s Secrets 
5209 1. {69% 65 


-Sotvit ad diem. 
Whether on this Iſſue Payment before the Da 
any be rue! in W n p. 171, c. 3 


172, 39. 188, 22 
Son Aſſault. 
How the Evidence ſhall be on this Plea, p. 207, 
0,56 & 57. 202, 59, 60, Gr, 62 
Acknowledges a Battery 1 9 
Son Frank⸗tenement. 
Whether on this Iſſue Seiſin in Right of his Wife is 
good Evidence 189, 23 
Star⸗chamber. 
Don't allow Wieneſſes who were once Defen- 
dants | 42, 19 
- Statute. See Action, General Iſſue, Nob- 
Herp & Yendsz. 
10. 2 P. & M. Whether it repeals that of Ed. 6. 
11, 14, IF 
Books, good Evidence of a Publick, not of a 
private Act 66, 10 


Of 
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f King Fm I. relating to Attorney's Fees, 
may be given in Evidence on Non Af 


i pleanddd Page 131, Caſe 25 
5 Me 3; don't exclude che! Evidence to prove an 
ere if laid, tho A* Evidence be not 


Nel aids: 5 18-52 255, 15 
-Steward.. ber 
Allowed to ir Evidence: as 0 the Certainty of 
Eines 58, c. 66. 59, 67 
Stigmaticks. See Burning in the Yang 
te ot Wüneſſes - 2744 1 
Is-a good Witneſs when pardoned. * 4 
If: ſo- for no ſcandalous Cauſe e, whether : — 
dence. 39, 13860 14 
-Submiſſion.” -. 
To an Award, is no © Prom, but «only ls 
of one $1216 57 45358 
„Subſeriptia gn. 224d % 
* ſeveral Pariſhionersto pay Tythes i in Kind, is 
no Evidence againſt the reſt 109, 110 
" Surrender. X ek no- 
Shall not be intended *' 80, 29 
Oontract of a new Leaſe, is Evidence of the Sat 
render of the old eee 
H Anett 11968. 
4 2e ne f WT 
Tenant. 


To the Precipe ſhall be intended; if the Coneary 
is not prov'd when a Common Recovery is 
produc d 2 Þ+ 693 C. 13. 70,44 

Tenancp in common. Ses Declaration 
Not Guiltp, - -- | 

| With a Stranger is a | good Plea in Tees 


18 Bes 28 


38 Tender 
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Pac ove Money chat is current, when the bond 
decomes duey/ is a good Tendent... + Bp jo; 77. 


1337 || 
Teſtis. See Witneſs. | 6 
Whence derived * 75 1 
Title. eee 
Wnere one is queſtioned, another who holds by 
the ſame may not give Evidence 46, 34 
Under the Crown need not thew: how. it! came 
from the Crown - | 10 314.31 196, _— 
Traverſe. - See Plea. tem sch 
What may be traverſed 1 36, * 


Treſpals. See Continuanda, Wap, Declaz 


ration, Abatement, Aſſue, Entry, Evi 
+ "dence, Krit of Enquiry. 
The Evidence ſhall be only of the Value, — 


not on the Title ” Wr 9 
.Treſpaſſoz.' . 1 0 811 
Is Evidence againſt his F :.- 1, 19 


- Traver and Converſion. See Abatement 'Con- 
verſion, Demand, Denial, Declarann, 


+. Plea, Sale i in AWarket-Qver TER A 
The Converſion is the Point the Agion, 
112, 5 


Truſtee. See Anſwer. 
7 — may, es he may not be a Wit⸗ 
; Tok : 2516.) | h HG Ge $3034 GY 
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11 — neo againſt a claiming addr dis Per 
IF ſon againſt whom it was given, not agtinſt 
| others Page 71, Cale 17 & 18. 825 ** 


Wife. 
E not bound to reveal her Husband's Treaſon 
F, 7s 
nen idee ageinſt her Heben in an 1 40 
dictment on 3 H. J. c. 2. 

Wherher ſhe may be a Wines Agi ber It 
band p. 35, c. 4 J. & 38, 10. & 3779 
ben Evidence to prove the Defendant comm a 
1 Er ebe, 0 an ve, adac 5, 6 
. W e Erectt egatee, Pzobate & 

Abatement. ; hl Fer 
What is one 

That —— the Remainder, ** the RON 
er penery to maintain the Poor of a Pariſh, may 
10 bats ved by: any of the Farm Fo, 40 


> 
Are to tell "the Truch as to hae they have heard 


vor ſeen, not what they believe 7.2 
May be examin d apart, ſo that one may not hear 
what the other ſays _ 38. 9 


When required p. 8, c. 10. 8, 11. 9, 12 

To be on 1 in all Criminal Caſes, p. Fo, c. 13. 

» 19. 13, 20. 14, 21. 14 22. IF, 23. 

The ſame Proceſs againſt them in Pleas of the 
Crown as in others 

Being ſerv'd with a Subpene, and offer'd * 

able Charges, if they do not attend, ſhall for- 

feit 10 J. and ſuch Damages as the Judge ſhall 

1 8 

If Subpena'd, may have a Writ of Privilege 

; 16, 1 

f 
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E arteſted, may bo diſcharged Page a, 721 


Wader and when they may be — — in. 
terrogatories, * 175 c. 28; 17 29. % 303 
46, 31, 2325 
ban r not be examin'd whether they were indiged 
for forcible Entry - 7, 16,34 
May be asked whether any Suit beteten them 
and either of the Patties to the Suit 18, E 
The moſt Worthy, if in equal Number) is to 
credited 19, 37 
Aleaging Contradiction is not to be n 
19, 3 
their o]n Guilt are not to be allow 
e 19, 40 
He who for his Infamy cannot be a Juror cannot 


be one | 22,2 


Whether one Convict ſo Barretry.may bs, 22 
Whether one whipped for petty Larceny m 


One. burnt in the Hand, and pardoned, _ 


22,487 

X Þopilh ReculaneGonvia may not, 4 
. excommuNnicate may not, 23, 6 
attainted of Felony may not p. 23, c. &, 7. 


One burnt in the Hand for Felony ànd pardon'd, 
alter having been in the Pillory for. ſtealing 


25 8 

Any one who is not convicted of any Cm 
31,1 
Whence the Word is derived, 7, 1 
Are ſworn to tell the Truth 7, 1 


When they may and may not give Evidence, 
which tends to their own Advantage 41, 17 
Whether one in the Simul eum may 43, 23 


Though 
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Though put ints che Declaration wich-#-Simut 
cum, if nothing is proved againſt them, ma 
be ſworn Page 42, Caſe 21. 43, 22 
* who. might alſo have brought the Action may 
be a Wxneß if brought by another, 84, 5 
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Ni I the Plainciff to droves a 
8 prove an Arreſt, 140, 51 


G an Enquiry in Treſpaſs the Plaintiff muſt 
20 prove che Value o- the Goods, p. 19% 4. 
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—_ * _ 5 q> ls Was, wt which. p. 136. * 1 25 
and. p. 40. for Johnſon verſus —— 1. = ye 
2 p. 157, c A;: the Authorities are fa Ars 
thus, Denis verſus. St. John dubit atur March 125 Ge; y 
Bayly, and in Allen 41,  Holdwich & Us. verſus Choſe; tlie v 
att * (ed wo Jaſt Line. on None r. Jb. p. 5 * 1 
7 183.1 + e it wat, add alſo, 
* A 20. after an traverſes that * > fp, 1 
e 5. Clauſum, add & Dorman. p. 271. J. 29. tor 
e an Entry, r. prove an Eniry. 
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\IR on Bridgnian $ — ſee Pre- 
cedents of Deeds and Inſtruments concerning the no 
confegerable Eftates in England, drawn and approv'd by f 
pi 7 Perſon in the Time of his Practice. * 2 Vol. | 
185, 

ie dec Treatiſe of the Foreſt Ln} ng 9 
not 775 the Laws now in force, hut the Original of Foreſts, 
what they are, and bow they differ from Chaſes, Parks, 
and Warren ; with all ſuc 3 Things as are incident 10 | 
257 together with the proper Terms of Art: C ollected 0 
the Common and Statute Laws 4 the Realm a 

;om the Aſſizes and Ber, of Pickering 2 6 


ws 


9 5 r, and ſeveral. other ancient and learned Au- 
1 Treating | of the Office of Agiſtors, Beadles, Fo: 
refters, Keepers, Rangers, Verderors and Woodwards, 
and of the Courts of Attachment, &. with all the Va- 
riet) of C * P to Foreſts, Chaſes, Parks and War- 
rens; and all the Laws concerning the Game, made, ad- 
ulged and repealed, fince the Year 1665. The whole 
2 geſted. under proper Titles in an Alphabetical Order ; The 
Far Edition correfted and enlarged by William Nelſon 
of the Middle Temple Eſq; Pr. 65s, + 
Reports of Special Caſes argued and dicreed in bY 
Court of Chancery in the Time of f Ring Charles the 1 þ, 
-harles the 2d, and King Wiliam the 3d ; none 
7h em ever before printed : Publ; ſhed by William Nel- 
2 the Middle Temple Eſq; p. 3s. 
Ne Lawyer? s Library, 4 new Bool of Inſtruments 
conſiſting of Precedent sfitted for the Uſe of Attornies, Ec- 
eleſiaſtical Perſons, Scriveners, Merchants Solicitors, 
Owners of pt,, Mariners, and generally for all Per. 


ſows 
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compleat Collect iam of its Bulk and Nature. Ming 
enlarged, pr. 38. 8d. 
Servitutis, ur rhe Law — 
| Maes, Apprentices, Bailiffs, "Receivers, Stewards, At- 


de Wb w. eee 


againſt bis Servant, and bs the L 1 bis 


Maſter.. Actions which the Maſter 
afbers, 10 veſpett F bis Servant, 5A. Battery, 2 e 
and for Ws s and Deceiis done td bis end 4 
hat Caſes the Maſter ſhall be anfwerable for the Con- 
takt made, or ae Ane by his Servant, of not. 
. t Act of the Meper ſhall bind * Servant, 2 wot. 
Hons 45 others ſhall be brou 25 ainſ. the A- 
fer, ol RO e Servant. As 1 5 of onſtructiont of 
| Hons, Covenants. and Articles, concerning 
8 Seroant * Apprentices and Trade. Of Miſdemeanars, 
and Correct ion of Servants. With many 
| ed Caſes, d. as fo Declarations, Pleadings, 
Fed wn of Lond on as to Apprentices and Free- 
25 Vs Iz C. 4. ainſt _—_ mg Trade, not 
being A to it, ex ined : any Law Ca- 
fe relating . Neful he Fasan of Peace, 
. act oy Perſons of, what Capacity ſorver, 


Ea of al the Writs and Proceſſes that 
12 out of the ſeveral Courts at Weſtminſter, Cc. with 
Feat Variety of Cafes relatin 77 to the. ſame, tager ber with 
6 full and exact Account of their Natere and Uſe, in an 
Alphabetical Order, 8 vo. pr. 2s. 6 d. whe 
Court keeper's Companion containing all com- 
mon Buſineſs of Conrti- Leet and Courts- Baron, as the Char- 
5 to the Furies, Proceedings in Court, and Entries in the 
| ly with Precedents and Copies of Court- Rolls , Grants, 
Admittances, Surrenders, be” ent ments, &c. of Cop ; 
Eſtates for Lives and in Fee; To which are adde 
Special Caſes of Law concerning them and the Bu _ of 
| Court-ketping, as alſo ſome neceſſary Precedents relating to 


Land-Stewardſhip, &c. 12mo, Pr. 25, 6d. 
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